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INTRODUCTION. 
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In the following sheets we have brought down the deci- 
sions and rules of the various courts to the close of the year 
1853. The notes are supplementary to those already published, 
and, together with the second and third editions of Voobhies' 
Code, form a complete digest of all the decisions on the Code. 

To those who possess copies of the second or third edition 
of the notes previously published, this supplement will answer 
every purpose that could have been obtained by a new edition 
of the notes entire. 



SUPPLEMENT 

TO 

V00RHIES' EDITION 

OF THS 

CODE OF PROCEDURE. 



[The reference* are to the section* ef the Code, and to the page* °f Voorhiee* %i 
and %d edition* of the Code.] 



§ 2, pp. 18, 19. 

In Bicker v. Hager, 8 Pr. R., 68, it was held that an application 
for an injunction is not an "ordinary proceeding" in an action. 



§ 11, p. 28, n. 1. 

The court of appeals has, since the abrogation, by laws of 1852, of 
subdivision 4 of section 11, which permitted an appeal to that court 
from an order granting a new trial, allowed appeals from orders grant- 
ing new trials taken prior to the alteration of the law to be dismissed 
without costs. Gale v. Wells, 7 Pr. R., 191 ; Porter v. Janes, #., 192. 

§ 11, p. 23, n. 2. 

By laws of 1853, cap. 421, p. 820, it is enacted, that " The court 
of appeals, or any judge thereof, in term or vacation, shall have power 
upon satisfactory proof that any final order or decree of the late court 
2 



18 COURT OF APP&AI4. [§ 11. 

of chancery has not been properly enrolled, to make an order for the 
due enrollment thereof, or for an amendment of the enrollment thereof 
to the same extent, and with the like effect, that the said court of chan- 
cery might have done. 

§ 11, pp. 25, 26, n. 5. 

[In addition, it has been decided that no appeal lies to the court of appeals 
in the following cases.] 

From a judgment of the supreme court affirming an order of a sur- 
rogate denying a motion for leave to discontinue proceedings of ac- 
counting in the matter of a guardian, and directing that the proofs 
be closed. Tompkins v. Soulice, 1 Pr. R., 194. 

A motion to open biddings on a judicial sale is addressed to the dis- 
cretion of the court below, and a decision on such motion cannot be 
appealed to the court of appeals. Lord v. Peister (Court of Appeals, 
Oct, 1852), 6 Mon. L. R., N. S., 899. 

From, the decision of the supreme court, on an appeal from the 
county court, as to locating a toll-gate. McAllister v. Albion Plank 
Itoad Co. (Court of Appeals, Oct, 1852), 5 Mon. L. K, N. S., 399. 

Where a motion before a surrogate for leave to dismiss an applica- 
tion was denied there, the decision of the supreme court affirming that 
order is not appealable to the court of appeals ; because it is not a final 
determination. Tompkins v. Salisse (Court of Appeals, Oct, 1852), 
5Mon.L.R,N.S., 399. 

From an order or decree which reserves further directions until the 
coining in of a report thereafter to be made ; because it is not a final 
determination of the cause, and is not therefore appealable to the court 
of appeals. Wells v. Gibson (Court of Appeals, Oct, 1852), 5 Monthly 
L. R., N. S., 399. 

From the decision of the court below awarding costs against exec- 
utors, and also making an extra allowance for costs ; because it is a 
matter in the discretion of the court Fort v. Gooding's Executors 
(Court of Appeals, Oct, 1852), 5 Mon. L. R., N. S., 399. 

From an order denying a rehearing of an interlocutory decree. 
King v. Merchants' Exchange Co^ 1 Selden, 547. 

From an order denying leave to file exceptions to the report of a 
referee, after the usual time for doing so has expired. King v. Mer- 
chants' Exchange Co n 1 Selden, 547. 

Where no exceptions to any ruling of the court were taken on the 
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trial below, there is no question of law to be considered in the court of 
appeals, and therefore the case cannot be reviewed in the court of ap- 
peals. Bkh Y.Kimberly (Court of Appeals, Oct., 1852), 6 Mon. L. IL, 
N. a, 400. 

Where no question of law is raised by the return, and questions of 
fact alone presented for the consideration of the court, the judgment 
below will be affirmed. Kendall v. Harris (Court of Appeals, Oct., 
1852), 5 Mon. L. R., N. 6., 400. 

Where the exception in the case is to the whole of the judge's 
charge, and where some parts of the charge are correct, the exception 
cannot avail the party taking it. So, too, as to the refusal to charge, 
where the exception is to the whole refusal and where some part of the 
refusal is right, the exception must fail. Davenport v. Covert (Court 
of Appeals, Oct, 1852), 5 Mon. L. R, N. S., 399. 

This rule must be adhered to, because under the code nothing but 
an " actual determination" in the court below can be reviewed on an ap- 
peal ; and unless the attention of the court below be called at the time 
to the point ruled or sought to have ruled, the cause may be disposed 
o£ on appeal, on grounds which the court below did not actually deter- 
mine. Watson, Jeteetty and Edmonds, JJ n ib. 

• It appearing by the return to the appeal that no question of law 
was raised in the court below, and no exception taken to any ruling or 
decision of the judge or court on the trial, and it not appearing, there- 
fore, from the record, whether the question discussed on the argument 
had been actually raised and finally determined in the court below, the 
court of appeals would not entertain such question. Barto y. Himrod 
(Court of Appeal, Oct., 1852), 5 Mon. L. R., N. S., 400. 

In all cases of an appeal from a decision on a motion to set aside a 
report of referees, there must be a statement of facts prepared and in- 
corporated into the record by the court below, showing to the court of 
appeals how the fects were found and understood in that court And 
in a case where the record contained merely a special report of the ref- 
eree, showing what evidence was given before him, the appeal was 
dismissed for the reason that no statement of facts was prepared and 
incorporated in the record, showing how the facts were found and un- 
derstood in the court below. Oeer v. Wetmore (Court of Appeals, 
Oct, 1852), 5 Mon. L. R., N. S., 400. 

For other cases where an appeal does and does not lie to the court 
of appeals, see note to section 60, and also the supplemental note to 
section 60, post. 
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§12, p. 28. 

Where the order entered on the decision of a cause in the court of 
appeals does not correctly state the judgment pronounced by the court, 
it will be amended on motion, notwithstanding the remittitur may have 
been sent to the court below and filed there. Palmer v. Lawrence, 1 
Selden, 455. 

See also Supplemental Note to Section 11, p. 18, ante. 



§ 14, p. 29. 

The constitution, art 6, s. 2, provides that the court of appeals shall 
be " composed of eight judges," omitting to declare that a less number 
shall be competent for the transaction of business. The judiciary act, 
however, provided that " six judges of the court of appeals shall be ne- 
cessary to constitute a quorum for holding any term of said court" 
Laws of 1847, p. 321, s. 6. The constitutionality of that provision 
has been doubted, but the doubt is supposed to be removed by the court 
having adopted the section. 

The constitution, art 6, s. 2, prescribes, that provision shall be made 
by law for designating one of the number of the judges of the court of 
appeals, elected by the electors of the State, as chief judge. This is 
done by the judiciary act Laws of 1847, p. 320, s. 5. 



§ 16, p. 30. 

The chief judge of the court of appeals is, on request, to appoint 
extra sittings of the supreme court of the first judicial district, and to 
assign a justice to sit in the general or special term in said district Laws 
of 1852, p. 592. 



§ 17, p. 81 n. 

A circuit court is a county court only, whose jurisdiction is limited, 
generally, by the bounds of the county. Sherry v. Winton, 1 Ind. 
It, 98. 

The supreme court has power — under the constitution of 1846, which 
gives to that court jurisdiction over all suits pending in the court of 
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chancery, on the lint day of July, 1847 — to vacate the entry of satisfac- 
tion of a final decree of that court, entered on its records prior to 1846, 
on the return of an execution satisfied, and to order a new execution to 
be issued on the decree. Suydam v. Holden, Court of Appeals, Oct., 
1853. 

The laws of 1852, p. 591, in relation to the supreme court of 
the first judicial district, provide — for additional sittings, that several 
circuits may sit at the same time, for extra pay to justices, and for a 
justice to be elected for eight years. 



§ 27, p. 35. 

Add after " Laws of 1849, cap. 30, p. 27,"— See Garde v. Shtldon, 
3 Barb. S. C. K, 232 ; Aymar v. Chase, 1 Code Rep., N. 8., 330. 

There is but one case in which a judge at chambers can grant a 
judgment, and that is under section 247. In all other cases judgment 
can be rendered only by the court when sitting as such, and not by a 
judge at his lodgings, in the street, or even in chambers,, Aymar v. 
Chase, 12 Barb. S. C. R., 301. 



§ 28, p. 35. 

By laws of 1853, cap. 529, p. 992, it is enacted, that this (28th) 
section " shall apply to the court of common pleas for the city and 
county of New York, and the superior court and marine court of the 
said city, and the said courts shall appoint the officers necessary to at- 
tend said courts, whose salaries shall be fixed by the board of super- 
visors, and paid out of the city treasury. 



§ 30, p. 36-38. 

From a note on page 531 of 1 Selden's Reports, it may be inferred 
that a doubt exists whether the legislature was authorized under the 
constitution to give to the county courts jurisdiction for actions of assault 
and battery ! 

In counties in which the county judge is also surrogate, he may be 
designated simply as surrogate, without any addition referring to his 
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office as county judge ; and in those counties where the surrogate is a 
distinct officer, die county judge, or other officer, when acting as sur- 
rogate, shall be designated by his official title, with the addition of 
the words, " and acting surrogate." Laws of 1853, cap. 648, p. 1228. 

Where certain facts are necessary to give to an inferior court juris- 
diction over the persons of parties, and it appears from the record of 
its judgment that there was evidence tending to prove such facts, and 
that such evidence was adjudged to be sufficient, such judgment cannot 
be collaterally impeached or contradicted. Sheldon v. Wright, 1 Sel- 
den, 407. 

" Whenever a cause or matter shall be pending in any county court, 
in which the judge of such court shall have been attorney, solicitor, or 
counsel, or shall be interested ; or in which he would be excluded from 
being a juror, by reason of consanguinity, or affinity to either of the 
parties ; or in the decision of which he shall have taken part when sit- 
ting as a judge in any other court, it shall be his duty to make a certifi- 
cate stating such fact, and file the same in the office of the clerk of 
such county court ; and thereupon jurisdiction of such cause or matter 
shall be vested in the supreme court, in which such proceedings shall be 
had therein, according to the practice of such court, as might have 
been had in such county court, if such cause or matter had remained 
therein.' 9 2 R &, 4 ed., 375 ; Laws of 1847, c. 470, s. 31. 



§ 33, p. 41. 

A suit commenced in the late court of chancery, to foreclose a mort- 
gage, may be properly transferred by the supreme court of the first 
district where it was pending, to the superior court of the city of New 
Tork for trial. Palmer v. Lawrence, 1 Selden, 880. 

Whatever may be the proper rule as to the superior court of the city 
of New York following the decisions of the present supreme court in a 
given suit, in respect t>f the principles of law involved — the superior court 
is not bound by the decisions of the former, when plainly erroneous, as 
to what facts were established in the suit Reynolds v. Davis, 5 Sand. 
&CR, 267. 

If the facts assumed in the opinion of the suprenie court, in a parti- 
cular case, are so erroneous that it is impossible for the superior court to 
know what would have been the decision of that court on the facts as 
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they appear to the superior court, the latter court will decline to adopt 
it as a controlling decision. lb. 

The superior court of the city of New York has jurisdiction of all 
actions against foreign corporations, where the cause of action upon which 
the suit is brought arises within the city of New York ; and in such case, 
a voluntary appearance by the defendant (even without any service of 
summons) gives the court jurisdiction of the person. Watson v. The 
Cabot Bank, 5 Sand. S. 0. R, 428. 

As the jurisdiction of the superior court is defined by statute, it is 
doubtful whether it can exercise any power beyond what is expressly 
given. In re the Petition of Jay, 5 Sand. S. C. R.. 674. 

It is inexpedient for the superior court to grant the process of the 
court to compel the attendance of witnesses to be examined, under a 
commission from a foreign country. lb. 



The City Court o? Baookxyk. 

Prior to the first day of May, 1849, the local court of the city of 
Brooklyn was styled, " The Municipal Court of the City of Brooklyn;" 
but, by a law which went into operation on the first of May, 1849 
(LawB of 1849, cap. 125, p. 170), it is, by Bection 88, enacted, that all 
acts, and parts of acts, which relate to the organization of the municipal 
court of the said city of Brooklyn, the proceedings therein, and the juris- 
diction and powers of the justices thereof, are hereby repealed. By the 
same law, which is entitled, " An act to establish courts of civil and 
criminal jurisdiction in the city of Brooklyn," it is enacted : 

SxctiOK 1. There shall be elected in the city of Brooklyn, at the 
next charter election to be held in said city, and every six years there- 
after, a city judge, who shall hold his office for six years from the first 
day of May next after his election, and shall be subject to removal in 
the same manner as the county judge. 

Sec. 2. The said judge alone, or, in case of his absence, inability 
to attend, or vacancy in said office, the mayor and any two alder- 
men of said city, shall hold a court of civil jurisdiction, to be called, 
" The City Court of Brooklyn," which shall be a court of record, and its 
jurisdiction shall extend to the following actions : 

1. To the actions enumerated in section 103* of the code of pro- 
cedure, when the cause of action shall have arisen, or the subject of the 
action shall be situate, within the said city. 
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2. To all other actions where all the defendant/* shall reside, or be 
personally served with the summons, within said city. 

3. To actions against corporations created under the laws of this 
State, and transacting their general business within said city, or estab- 
lished by law therein. 

What section is intended by the words, "section 108 of the code of pre- 
eedore" I Do they mean section 103 of the code of 1848, or. section 108 of the 
code of 1849 f The law establishing the city court of Brooklyn was passed 
March 24, 1849, and this section of it took effect on the first day of May, 1849. 
The code of 1849 passed 11 April, 1849, and took effect on the twentieth day 
after its final passage (1 May, 1849, Gamble v. Beatie, 4 Pr. B., 41). Thus, the 
law establishing the city court of Brooklyn, and the code of 1849, took effect 
simultaneously. If by section 108 is meant section 108 of the code of 1848, 
that includes sections 128 and 124 of the code of 1849 and of the present code ; 
but if section 108 should be held to mean section 108 of the code of 1849, that 
section relates to the time of limitation of actions by aliens. 

Sxo. 3. The said court shall be held once in each month, and shall 
commence on the first Monday thereof and may be continued for four 
weeks. 

The following notice is posted in the clerk's office of this court: 

Terms every month, from the first Monday, and last four weeks. 

Saturday in each week will be appropriated by the court to the trial of 
issues of law. 

Notes of issue must be left with the clerk before Thursday preceding 
the first day of term. 

See section 18, infra. 

Sec. 4. The said court shall possess the power and authority, in 
relation to actions in said court, and the process and proceedings therein, 
as are possessed by the supreme court in relation to actions pending in 
the said supreme court. 

And all laws regulating the practice of the supreme court and the 
course of procedure therein, shall, as far as practicable, apply to and be 
binding upon the said city court ; and the said city court shall have 
power to review all of its decisions, and to grant new trials. 

Does this section limit this court to the powers and authority, in relation 
to actions, possessed by the supreme court at the time this section took effect (1 
May, 1849); or does it extend the powers of this (the city) court to the powers 
and authority, in relation to actions, subsequently conferred on the supreme 
oourt f and again, do the words, "all laws regulating the practice of the supreme 
court," mean "all laws then in force," or all laws then and thereafter to be in 
forest 
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It is certain that this section docs not apply the supreme-court roles to this 
court # 

On inquiry of the elerk of this court, what roles regulated the practice in 
this court, we were informed that the supreme-court roles were observed in 
every respect, and that the court had no other roles to regulate the practice 
therein. 

Sec. 5. Every judgment of said city court may be docketed, and 
shall be a lien in the like manner, and to the same extent, as judgments 
recovered in the supreme court And the said city court shall have the 
same power over the dockets of its judgments in the office of any county 
clerk, and over such county clerk in respect to the same, as for the time 
being may be possessed by the supreme court in respect to the dockets 
of judgments in the supreme court. And the said city court shall possess 
the like powers, in relation to process which may be issued out of said 
court, as is now possessed by the supreme court in relation to process 
issued out of the said supreme court 

What does now meant Does it mean the power under the code of 1848 or 
1849 f See note to section 2, tupra. 

What does proceu meant See Voorhies* Code, pp. 51 *, 59 t 809, 121 it., 
208 ft., 248 w., 244. 

Certainly, any subsequent powers conferred on the supreme court respecting 
proceu, would not apply to this court 

Ssc. 6. [Amended by laws of 1850, p. 148, § 1.] An appeal 
may be taken from any judgment or final determination of said city 
court, and from any intermediate order involving the merits and neces- 
sarily affecting the judgment, to the supreme court, at a general term 
thereof; and all provisions of law relative to appeals from courts of 
inferior jurisdiction to the supreme court, shall apply to appeals from said 
city court. 

This section took effect 28 March, 1850. The first question that arises on 
this section is, what is a final determination of said court! We know of no de- 
cision on these words ; but the following cases may assist the practitioner in 
forming an opinion on the subject 

An order setting aside an answer as frivolous, and that plaintiff have judg- 
ment for want of an answer; and a further order that the defendant submit to 
an examination concerning his property and the judgment to be given, was held 
not to be the final judgment in the action. Dunham vs. Nicholson, 2 Code, 
Rep. 70; 4Pr.R.140. 

A decree directing a reference to take an account, and for other purposes, 
and reserving further directions until the coming in of said report* held not to 
be a final decree. Cruger vs. Douglau, 2 Code, Rep. 119 ; 4 Pr. R. 215 ; Harris 
vs. Clark, 2 Code, Rep. 47; 4 Pr. R. 78. 
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A final judgment means that judgment on which execution may issue. — 
Chase 78. Bolton, 11 Vermont R. 849. 

By the words " final and conclusive," in the constitution of the State of Ma- 
ryland, it was intended only that no suit taken to the court of appeals should, 
. after being adjudicated there, be farther prosecuted by appeal to any other tri- 
bunal, but that the decision should be conclusive as to the rights of the parties 
to the subject-matter in controversy, in any other suit 5 Har. & J. 268. 

A final decree must be that which forever puts an entire end, by closing the 
door of justice on the parties, suitors in that court Talbott vs. Todd, T Mar- 
shall, Ken. R. 471. 

"I consider it the established doctrine of the court, that a decree of the in- 
ferior court is not to be considered as final until the cause has been finally 
decided upon all its parts, as to all its parties, and completely dismissed there- 
from," Templeman vs. Steptoe, 1 Mun£ 866 ; Alexander's Heirs vs. Coleman, 6 ib. 
861 ; HouaWs Adsrirs vs. Johnson, 1 Randolph, 421 ; Tretwll vs. Wait*, ib. 415. 

" It is a 'final decree,' because it disposes of the question of cost, and gives 
all the consequential directions on the coming in and confirmation of the 
master's report by the usual order in the clerk's office." Corthe vs. Hovey, 1 
Paige, 18. 

The abatement of a suit by the death of a party is not a final end to it — 
Eeirs of Ludlow yb. Kiffls ezesWs, 8 Ohio R. 546. 

By final judgment is meant the last judgment before a review ; a judgment 
on a review is not intended. Bingham vs. Pepoon, 9 Mass. R. 289 ; Lorinam. 
Ilsley, 1 California Rep. 24. 

A judgment of the highest court of a State, reversing the judgment of an in- 
ferior court and awarding a venire facias, is not a final judgment Houston vs. 
Moore, 8 Wheat 488 ; Winn vs. Jackson, 12 Wheat 185 ; 4 DalL 22; 9 Pet 1 ; 
1 Wheat 845. 

It is not necessary that the judgment, in order to be final, should decide 
upon the rights which are litigated. It is sufficient that it determines the par- 
ticular cause. Weston vs. City Council of Charleston, 2 Pet 449 ; Belt vs. Davis, 
1 California Rep. 184. 

As section 4, supra, gives the court power to review all of its decisions and 
to grant new trials, it may well be doubted if any appeal can be taken to the 
supreme court from any decision of the city court, until such decision has first 
been reviewed in the city court As there is only one judge of the city court, 
an appeal seems very much like lost labor. An appeal from Caesar to Cesar. 

The next question is, What is an intermediate order involving the merits, 
and necessarily affecting the judgment f In the note to section 849 of the 
code will be found a discussion as to what is meant by an order involving the 
merits ; but here the order must not only involve the merits, but also neces- 
sarily affect the judgment. 

It being determined that the decision is appealable ; how is the appeal to be 
made ? All the provisions of law relative to appeals from courts of inferior ju- 
risdiction to the supreme court apply, these are sections 844, 845, 846, and 847 
of the code, which embraces the whole of chapter 8 of title 1, of part 2 of the 
code. The appeal would therefore seem to be an enumerated motion. Rule 
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27 of supreme-court rules, and see also rules 28, 29, and 80 of the supreme- 
court rules, which seem to us to apply. Only one case of appeal from a de- 
cision of this city court to the supreme court has come under our notice ; in 
that ease the appeal was noticed for the first day of a general term (Rule 28), 
and the appeal put on the general-term calendar. The papers required by 
rules 28 and 29 were not served by the appellant, and the respondents moved 
to strike out the appeal for that cause. The court, per Barculo, J., denied the 
motion, saying no papers need be furnished, and that the appeal was not prop- 
erly on the calendar. On the appellant's counsel asking to be heard on the 
point that the appeal was properly on the calendar, Barculo, J., said, the point 
had been argued a thousand times before him (this, it is believed, was a false- 
hood), and he would not hear it argued again, and peremptorily and insolently 
ordered the counsel to be seated. Judge Barculo gave no reason for his dicta, 
and we are at a loss how, in the face of the language used in rules 27, 28, 29, 
and 30, of the supreme court, such a conclusion can be arrived at ; and until and 
unless Judge Barculo gives us a satisfactory reason for his decision, we shall 
class his decision on this point with his numerous other erroneous decisions. 

Sic. 7. [Amended by laws of I860, p. 148, § 2.] There shall 
be a clerk of said court, to be appointed by the said court, who shall have 
power to take acknowledgment of satisfaction of judgments in said 
court, to be recorded in any county in which such judgments may be 
docketed. He shall receive the same fees for his services in civil cases 
as is provided for similar services by the county clerk, and shall pay 
such fees to the county treasurer of the county of Kings. 

Ssc. 8. [Amended by laws of 1850, p. 148, § 8.] The said 
clerk shall, at the expense of the county, provide such necessary books 
as may be required for the discharge of his duties as such clerk. He 
may appoint a deputy who shall, in the absence of the clerk from his 
office or from the court, possess all his powers and perform all his 
duties. 

Ssc. 9. [Amended by laws of 1850, p. 149, § 4.] The said 
city court shall devise its own seal, at the expense of said county of 
Kings ; and a description thereof attested by the said clerk, shall be 
deposited with the secretary of state. 

Sec. 10. [Amended by laws of 1850, p. 149, § 5.]^ The said 
city court, and the office of the clerk thereof, shall be held at the city 
hall of the city of Brooklyn ; and the supervisors of the county of 
Kings shall, at the expense of said county, furnish and provide all 
apartments and accommodations necessary for the said court. And the 
mayor and aldermen of the city of Brooklyn, while sitting as members 
*f the said city court, shall each be entitled to receive for their services 
% in that capacity, the sum of three dollars per day, to be paid by the 
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county treasurer of the county of Kings, on the certificate of the clerk of 
the said city court 

Sbcs. 11 and 12 relate exclusively to the criminal jurisdiction 
of the court 

Sec. 13 [Amended by laws of 1850, p. 149, § 6.] The said court 
shall be held once in each month, and shall commence on the first 
Monday thereof, and may be continued for four weeks. The terms 
of the said court held in the months of May, July, September, Novem- 
ber, January, and March, in each and every year, shall be devoted 
exclusively to the transaction of civil business, and trials in civil cases ; 
and the trials held in the months of June, August, October, December, 
February, and April, shall be exclusively devoted to the transaction of 
criminal business and trials in criminal cases. 

Sbc. 22. The fees to be allowed and paid to the attorneys and 
counsellors of the said court, and the costs to be allowed and recovered 
in civil suits and proceedings therein, shall be the same costs and fees as 
are allowed and recovered for similar services in the supreme court. 

See the Code, § 308-822, both inclusive. 

Can this court make an allowance in addition to the costs f 

Sec. 23. The said city judge may constitute a member of any 
court of oyer and terminer to be held in and for the county of Kings, 
and for that purpose shall possess all the powers and authority of a 
judge of the county court. 

Sec. 26. The said city judge shall have all such power and 
authority at chambers, touching any suit or proceeding in said city 
court, as the respective justices of the supreme court, from time to time 
shall be authorized to exercise touching like suite or proceedings in the 
supreme court. He may also exercise within the county of Kings all 
the powers of a justice of the supreme court at chambers; and perform 
all such duties and do all such acts as might have been done or 
performed by the laws in force on the 12th of May, 1847, by the judges 
of the oeurt of common pleas, or by any one or more of them at 
chambers or otherwise when not holding court, or by any such judge 
being of the degree of counsellor of the supreme court, and acting as a 
supreme-court commissioner. 

The 12th of May, 1847, the date mentioned in the last section, is the date of 
the passage of the judiciary act of 1847. The like powers as are given to the 
city judge by this section are given to county judges by the amended judiciary 
act Laws of 1847, p. 648, § 27. 
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The following were the powers and duties of the supreme-court commis- 
sioners (2 B. S., 4 «£, 468.) 

Sec. 14. [18.] Supreme-court commissioners duly appointed according to 
law, shall severally be authorized and required to perform all the duties, and 
to execute every act, power and trust, which a justice of the supreme court 
may perform and execute, out of court* according to the rules and practice of 
such court, and pursuant to the provisions of any statute, in all civil oases, ex- 
cept as herein otherwise provided. 

Sic. 15. [19.] But' where any power is given in express terms by any 
statute to the justices of the supreme court and the circuit judges, or either of 
them, without naming supreme-court commissioners in such statute, such 
commissioners shall not be authorized to exercise any such power. 

Sac. 16. [20.] No such commissioner shall be authorized to grant any 
order to stay proceedings in any cause in which a verdict shall have been 
rendered. 

Sac. 17. [21.] No supreme-court commissioner shall grant any order to 
stay proceedings on any capiat ad respondendum, or on any other attachment. 

Sac. 18. [22.] Where an execution shall have been issued, an order to 
stay proceedings thereon, granted by a supreme-court commissioner, shall not 
prevent a levy on property by virtue of such execution, but shall only suspend 
a sale thereon until the decision of the supreme court upon the matter. 

Sao. 18. [28.] Nor shall any such commissioner grant any order to stay 
proceedings on any execution against the body of a defendant, unless such 
defendant shall have executed to the plaintiff, and delivered to such commis- 
sioner, a bond for the use of such plaintiff, in a penalty double the amount 
required, to be collected by such execution, with two sufficient sureties, who 
shall swear thsjt they are each worth the amount of such penalty over and 
above all debts; conditioned that such defendant shall be found within the 
county to which such execution was directed, so as to be arrested upon any 
execution that may be issued against his body, on the same judgment, within 
six months from the date of such bond. 

Sac 20. [24.] Such bond shall be filed by the commissioner, in the office of 
a clerk of the supreme court, within 20 days after the same shall have been 
taken, and shall be delivered by such clerk to the plaintiff whenever the con- 
dition thereof shall be broken. 

Sec. 21. [25.] In every order to stay proceedings on an execution against 
the body of a defendant, shall be stated the fact of a bond having been given 
as required by this title ; and if not so stated, such order shall be void. 

Sac, 22. [26.] Where the supreme court shall have made any order in refer- 
ence to a matter, such order shall not be suspended, or in any manner affected, 
by any order granted by a supreme-court commissioner. 

Sec. 28. [27.] If any application for any order be made to any justice of 
the supreme court, circuit judge, or supreme-court commissioner, and such 
order be refused in whole or in part, or be granted conditionally, or on terms, 
no subsequent application in reference to the same matter and in the same 
stage of the proceedings shall be made to any other supreme-court commis- 
sioner; and if upon any such subsequent application any order be made by a 



30 JwnoiB' gotoi*. [§§ 39, 51, 52. 

supreme-court commissioner, it shall be revoked by such commissioner, or bj 
any justice of the supreme court, or circuit judge, upon due proof of the facts. 
(4 Hill, 556.) 

Sso. 24. [28.] Every person making such subsequent application contrary 
to the foregoing provision, with knowledge of any previous application and 
refusal, shall be liable to be punished by fine and imprisonment by the supreme 
court, and shall be proceeded against as prescribed in title 18th of the 8th 
chapter of this act 

Sbo. 25. [29.] No supreme-court commissioner shall be authorised to grant 
any order on the application of any attorney, counsellor, or party, residing 
more than 40 miles from the residence of such commissioner, if there be an 
officer authorized to grant such order, residing within 40 miles of the applicant 
therefor. 

Sbo. 26. [80.] No supreme-court commissioner having a law -partner in 
whose name the business of the copartnership shall be carried on, shall be 
competent to perform any act authorized in this title in any suit or proceeding 
in which such partner shall be in anywise interested. 

Sbo. 2*7. [81.] The supreme court shall have power by general rules to 
prescribe any other cases in which supreme-court commissioners shall not be 
authorized to grant any orders in relation to suits pending in suoh court, and 
U prescribe the terms and conditions on which orders may be granted in any 
specified class of cases, and also by order in any particular case to forbid the 
interference of any such commissioner. 



§ 39, p. 45. 

See supplemental note to section 28, page 21, ante. 

§ 51, p. 47. 

See supplemental note to section 28, page 21, ante. 



§ 52, p. 48. 

In Smith v. Joyce, 12 Barb. S. C. R., 21, the supreme court at gen- 
eral term, Willard, Hand, and Cady, JJ., held that the summons in 
justices' courts need not express the plea, as required by the revised 
statutes, and that the case of Ellis v. Merritt, had been frequently disre- 
garded. Cornell r. Bennett, 11 Barb. S. C. R., 657 ; Park v. Hitch- 
cock, in note. 
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§ 68, p. 5. 

Note to subd. 2. 

A justice of the peace has no jurisdiction of an action for taking and 
converting personal property, where the plaintiff in his complaint claims 
judgment for $200 ; and in such a case, a judgment in favor of the 
plaintiff will be reversed, after a trial upon the merits without objection. 
Bellinger v. Ford, 14 Barb/S. C. &, 250. 



§ 54, p. 52. 
Note to subd. 2. 

In an action for killing plaintiff's cows, the answer set up, that the 
Harlem railroad company being possessed of a tract of land in the centre 
of the Fourth avenue, between 115th and 125th streets, twenty-four feet 
in width, granted the defendants permission to run their engine and cars 
over a railway laid down on the said track, and that the cows being un- 
lawfully upon said track, were killed by the engine of the defendants, 
while lawfully running upon said track. The question was raised, 
whether title came in question, but, per Daly, J. : The issue in this case 
involved no inquiry as to title. Whether it constituted any defence or 
not, it was simply setting up a possession in the centre of the street, or 
in that part of it upon which the railway was laid. Title is defined by 
Blackstone to be the means whereby the owner of lands hath the just 
possession of his property (2 Com., 195), and does not come in question 
when the only matter in dispute is the fact of possession. Hence, where 
the thing in controversy between the parties is the mere possession, or 
priority of possession, it is a matter which a justice may try. (Griffith's 
Treatise, 18, 19, and 20.) Mr. Justice Cowen suggests, in his treatise, 
that the title comes in question in an action of trespass, where the plain- 
tiff's possession is denied and litigated by the defendant ; but we have 
had occasion to decide the question in this court, and have held the con- 
trary in Brady against Mulligan and wife, May term, 1853. Long- 
hurst v. New York and New Haven R. R. 01, in the New York Com- 
mon Pleas, General Term, July, 1858, Daly and Woodruff; JJ. 
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§ 56, p. 54. 

It k said in the note, " but it is thought that it (the undertaking) 
should state a consideration on its face for the making thereof." On 
reference, however, to Thompson v. Blanchard, 3 Corns., 335, it will be 
observed that it was held by the court (Bronson, J. dissenting), that, 
where a statute requires an undertaking to be entered into by sureties 
an instrument containing the requisite stipulations is valid, although it 
does not express a consideration, and is not under seal. 

Where a defendant fails to comply literally with the terms of an un- 
dertaking filed under this (56th) section, by omitting to give the written 
admission of service of the summons and complaint, but puts in his 
answer in the supreme court, and the plaintiff accepts it without such 
admission, held a substantial performance of the undertaking, and that the 
waiver does not affect the identity of the suits before the justice and in 
the supreme court. Wiggins v. Tallmadge, 1 Pr. R., 404. 

§ 60, p. 55. 

The defendant may abandon part of his defence before the justice, 
when he comes to answer in the supreme court, and yet the defence be 
the same within the meaning of the statute. Wiggins v. Tallmadge, 1 
Pr. R., 404. 

If an appeal is brought from a judgment in an action originally com- 
menced in a court of a justice of the peace, the court, on motion, will 
dismiss such appeal But where, on a motion to dismiss an appeal 
because the action was originally commenced in a court of a justice of 
the peace, the affidavit in support of the motion stated, " that the action 
was originally commenced in a justice's court, where the plaintiff 
declared in trespass for breaking and entering the plaintiff's premises, 
and the defendant, by answer, claimed title to the locus in quo ; that, 
thereupon, the justice discontinued the action, and the same was com- 
menced in the supreme court, according to the statute in such case made 
and provided ; and the said action was tried in the supreme court, upon 
the same pleadings substantially as were interposed in the justice's court ; 
and that judgment was entered in the said action in the said supreme 
court in favor of the plaintiff ;" — the court dismissed the appeal, and said 
the affidavit was " fatally defective in not showing that the justice of the 
peace was ousted of his jurisdiction by giving the undertaking required 
by the code (§ 56). This suit cannot be regarded as a continuation of 
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that before the justice, unless the party was prevented from going on 
before the justice, by the filing the undertaking there as well as the 
answer of title. Lalliette v. Van Keufen, 7 Pr. R., 409. 

It is not necessary that the record should show the identity of a suit 
commenced before a justice of the peace with that commenced in the 
supreme court for the same cause of action, where title to land is pleaded 
before the justice. Motion papers may be examined to ascertain that the 
suit was commenced in a justice's court; and where the suit in the 
supreme court appears to be so situated that the plaintiff, on recovering 
less than $50, would be entitled to full costs, even if title did not there 
come in question, it must be held to have originated in a justice's ceurt, 
and the court of appeals has no jurisdiction. Pugsley v. Kesselburgh, 
1 Pr. R M 402 ; Wiggins v. Tallmadge, ib., 404. 

Where a suit is commenced in a justice's court, and discontinued by 
reason of title coming in question (Code, § 56), and an action is subse- 
quently brought for the same cause of action in the supreme court, the 
court of appeals has no jurisdiction of an appeal in such action, if the 
cause of action in the supreme and justice's court are identical. Wig- 
gins t. Tallmadge, 1 Pr. R., 404. 



§ 64, p. &9. 
Note to rule 4. 
Where a party before a justice pleads matter in abatement and 
matter m bar, and goes to trial, the justice may properly disregard the 
matter in abatement, and dispose of the case on the merits. The party 
litigant should rely either upon the one or the other, and should not set 
them up both together. Montieth v. Cask, 10 Leg. Obs., 348 ; and see 
Gardner v. Clark, 6 Pr. R., 449 ; Bridge v. Payson, 5 Sand. S. C. R., 
210 ; and note to § 148, post. 

Note to rule 5. 
The rule that pleadings in justices' courts are to be liberally con- 
strued, has no application where the question is one of variance between 
the pleadings and the proof. Per Bronson, J., in Howe v. Wilson, 1 
Denio, 181. 

Note to rule 7. 
Where a defence is overruled on the ground that it is insufficiently 
pleaded, it is the duty of the justice to order the pleading to be amended. 
3 
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Turck v. Richmond, 13 Barb. S. C. R., 553. And the justice should 
allow the party to perfect his pleading, by making it more specific and 
certain, if necessary. lb. 



§ «6 f p. 61. 

This (the marine) " court has but a special and limited jurisdiction, 
both as to cases and parties ; and whoever sets up its authority in a case 
instituted by himself, must show that the case was one of which the court 
had complete jurisdiction." Ford v. Babcock, 1 Denio, 158. 

In an action in the marine court, if one of the parties show, by a 
proper affidavit, that one of the judges of that court is a material witness 
for him, the cause should be tried by one of the other judges. Brown 
v. Brown, by Woodruff, J., N. Y. Com. Pleas, Gen. Term, July, 1853» 
Daly and Woodruff; JJ. 

By the laws of 1853, cap. 6 17, p. 1 165, entitled " An act in relation 
to the marine court of the city of New York," it is enacted : 

Sec. 1. The marine court of the city of New York shall have 
jurisdiction over, and cognizance of, actions of assault and battery, false 
imprisonment, malicious prosecution, libel and slander, where the dam- 
ages claimed do not exceed $500 ; and the costs in ail such actions, when 
prosecuted in any other court in the city of New York, are hereby limited 
to the amount which would have been recovered in said marine court if 
prosecuted therein; but in no such action shall the costs exceed the 
damages recovered. 

Sec. 2. In cases where the jurisdiction of the said court is now 
limited, so there can be no recovery therein for a larger amount than 
$250, the jurisdiction is hereby extended so that in such cases the re- 
covery of either party may hereafter be to the amount of $500, notwith- 
standing that the accounts of both parties may exceed $400. 

Sec. 3. Section of chapter 389 of laws of 1852, is hereby 
amended, so as to read as follows : In all actions commenced in said 
court, where the amount recovered shall be $100 or more, the plaintiff, 
where the defendant does not appear, shall recover the sum of $7 ; and 
in all such cases, where an issue shall be joined and a trial had, the sum 
of $12 as costs, in addition to the fees now allowed by law. 

Sec. 4. If judgment be given against the plaintiff for any cause in 
any such action, after an appearance by the defendant, the defendant 
shall recover $7 where judgment is rendered without a trial, and $10 
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where a trial shall have been had, in addition to the costs now allowed 
by law ; and where a trial shall be postponed on cause shown, after reg- 
ular notice, the court may impose costs to the amount of $5, besides 
disbursements, as a condition of the postponement. 

Ssc. 5. Any one of the justices of said court shall have power to 
open defaults, on such terms as may be just and proper, in all actions 
tried before him ; and an appeal may be taken upon the same, from a 
judgment entered upon the direction of a single justice of the said court, 
to the justices thereof at a general term, in the same manner and with 
the like effect as appeals in the supreme court from the decision of a 
single judge to the general term ; and the same costs and disbursements 
allowed as on appeals from justices' courts to the common pleas : the 
justices of said court may appoint general terms of said court at such 
time as they deem proper. 

Ssc. 6. All acts and parts of acts in conflict with the provisions of 
this act, are hereby repealed. 

The act took effect July 21, 1858. As to the jurisdiction conferred 
by the first section, it will be observed that it is entirely at the option of 
the plaintiff whether he will or not be subject thereto ; to prevent that 
section applying, it is only necessary that he should claim damages 
exceeding $500. 

Laws of 1858, p. 992, provide, that the marine court shall appoint 
the officers necessary to attend said court 

Laws of 1849, p. 201, s. 11, provide, that "the following fees, and 
no other, shall be received, paid, or allowed, in actions and proceedings 
in the marine court, or before any justice thereof: 



For the first process against defendants, 37 ic 

For every subsequent process, . ... 25 

To be paid upon the issuing thereof. 
For entering every action or other proceeding, 50 

To be paid previous to the entry of the return of the first 
process. 
For entering every complaint, demurrer, answer, or reply , taking 

verification, if necessary ; and filing same, ... 25 

To be paid by the party making the same. 
For each time any pleading may be amended, . 12$ 

To be paid, without recovery, by the party amending. 
For the first jury process, 1 00 

To be paid by the party demanding a jury, at the time of 
the demand 
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For each time a new jury may be rendered necessary by adjourn- 
ment, an additional fee of . .25 
To be paid, without 'recovery, by the party desiring the ad- 
journment 
Either party refusing at any time to pay the requisite 
jury fee, shall be deemed thereby to waive a trial by 
jury. 
For each adjournment, . . ... 25 

To be paid, without recovery, by the party desiring the 
same. 
For taking security including affidavits of justification, . 35 

To be paid by the party required to give the same. 
For every subpoena, including blank copies, .25 

To be paid upon the issuing thereof. 
For entering and filing the papers on which any application may 

be made for an order or other action by the court, 12± 

To be paid by the party applying. 
For trial fee in every action in which the sum demanded in the 

first process shall not exceed $50, except marine actions, . 1 00 
For trial fee in every other action or proceeding, including all 

marine actions, . . . . 2 00 

Provided that no trial fee shall be paid in any action in 

which there shall be no issue either of law or of fact. 

The trial fee shall be paid before the cause is placed for 

trial upon any day calendar. 
If an issue of law shall be joined, unless the judgment 
thereon shall be final, one half of the trial fee other- 
wise provided shall be paid without recovery as an ad- 
ditional fee by the party against whom the issue is 
decided. 
For administering every oath, except oaths administered during 

the trial of a cause and verifications of pleadings, . 124- 

For final judgment, ...... 50 

To be paid with the trial fee. 
For every transcript of judgment to file in any county clerk's 
office, .... .... 6 

For every writ of execution, . . . 25 

For every commitment, ...... 25 

For taking and entering acknowledgment of satisfaction of judg- 
ment, ....... 12 T 

For each search 6 cents a year, provided that the whole fee for 
any search shall not exceed ..... 25 

For making and certifying copies of papers and proceedings in 
said court, or before any justice thereof when required, ex- 
cept returns upon appeals, for each folio of 100 words, 10 
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Witnesses* Fees (Laws of 1849, p. 203, s. 12). 

To each witness, for each day he shall actually attend as a wit- 
ness . . . . . . . 25 c. 

The party recovering costs may include therein fees at that rate for each 
day every witness subpoenaed or sworn on the trial shall actually attend, and 
also 12} cents for actually serving any subpoena on a witness ; which attend- 
ance and service fees shall be proved by affidavit, and taxed by the clerk or 
justice. 

The fee for one day's attendance shall be paid or tendered to each witness 
at the time he is served with the subpoena. 

Any witness, properly served with subpoena, failing to attend, may be pro- 
ceeded against in the marine court by the same process, and shall be subject 
to the same liability, as may be provided by law for defaulting' witnesses in the 
court of common pleas. 



Jurors Fee* (Laws of 1849, p. 203, s. 13). 

The party demanding a jury shall pay for jurors' fees before the jury is 
sworn — 12} cents for each juror empannelled — which fees shall be included in 
any costs such party may recover ; and if he phall refuse to pay such fees, he 
shall be deemed to waive a trial by jury. 



Constables' Fees (Laws of 1818). 

For serving every summons, . . . 19c. 

For serving every warrant, ...... 37} 

For taking a bail bond, ...... 25 

For returning a summons or warrant, ... .6 

For summoning a jury, ...... 50 

For taking a defendant into custody on a mittimus, commitment, 

or execution, . . . . . . 12} 

For conveying a person to jail, . . . .12} 

For serving an execution, 25 cents for the first $2 50, and at the 

rate of 6 cents for every $2 50 more. 
For travelling, if the person summoned or arrested is taken above 

one mile from the place where the court is holden, for every 

mile, going only, . . . 12} 

For going with the plaintiff or defendant to procure security in 

cases where it is ordered by the court, . . 25 

For notifying the defendant to give security, in cases where it is 

ordered by the court, where the defendant is not in court, 12} 

For notifying a plaintiff' for trial, 12} 
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§ 69, p. 65. 

Under our present system, every action is an action on the case, per 
Gridley, J., in Minor v. Terry, 6 Pr. R., 208 ; and this dictum was ap- 
proved by Harris, J., in Field v. Morse, 7 Pr. R., 13. 



§ 71, p. 67. 

Burrough v. Hull <k Smith (not reported), decided by Justice 
Roosevelt at a special term of the supreme court, was an action on a 
judgment rendered before the code went into effect The action had 
been commenced without leave of the court previously obtained, and 
on that ground motion was made to set aside the summons and com- 
plaint Judge Roosevelt said : 

" The 8th section of the code declares that the second part (em- 
bracing section 71) relates to civil actions commenced after 1st July, 
1848, except when otherwise provided therein. By the 450th section, 
as amended in 1851, it was declared that the provisions of the code 
should apply, among other things, to future proceedings in actions 
heretofore commenced, after a judgment, to enforce such judgment. 
Whether, therefore, the summons and complaint in this case be con- 
sidered strictly as an action on a judgment, or, more liberally, as a pro- 
ceeding to enforce a judgment, in either view it comes within the code. 
It is a proceeding, in the form of an action to enforce a judgment The 
great object of the amendment of 1851 was to terminate, as soon as 
possible, the necessity of studying and retaining two different systems 
of procedure, by applying the provisions of the code to every case in 
which they were applicable without doing injustice to vested, or seem- 
ingly vested, rights. The evil of accumulating costs by piling judg- 
ment upon judgment, was as great in the case of antecedent as in the 
case of subsequent judgments ; and no reason can be assigned for re- 
straining the practice in the one case, which is not equally cogent in the 
other. The ordinary and, in ninety-nine cases out of a hundred, the 
proper mode of collecting a debt which already is in judgment, is by 
issuing an execution directing the sheriff to levy the amount adjudged 
to be due out of the debtor's property. Where, however, circumstances 
.have occurred since the judgment was ordered, such, for example, as a 
discharge in bankruptcy, or a release by act of the creditor, or a con- 
structive payment, about the truth or effect of which circumstances a 
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dispute exists, a formal action to try the newly-arisen issues would not 
only be proper, but perhaps necessary ; and the court, on application 
and notice, would readily grant the desired leave to bring such action. 
In the present instance, leave, it appears, was applied for, and, under a 
misapprehension was refused as unnecessary. The case, unless some 
new facts altering its present aspect can be presented, is a proper one 
for an action — a disputed discharge in bankruptcy is set up as cancel- 
ling the effect of the antecedent judgment Leave, therefore, must be 
granted nunc pro tunc, and the summons and complaint retained, unless 
the defendants, in eight days after service of a copy of this order, shall 
show good cause to the contrary, giving four days' notice of their inten- 
tion so to do." 



§ 72, p. 68. 

A feigned issue should not be directed on a motion to set aside a 
judgment, where the notice of motion merely asks (in addition to the 
principal relief) for, u such further or other relief as the court may grant" 
Mann v. Brooks, 7 Pr. R. 449. 



§01, p. 74. 

A person intrusted by the owner with a note against a third party 
for collection, who receives the money and neglects to pay it over, does 
not stand in the relation of trustee, so as to deprive him of the benefit of 
the statute of limitations. Hiclcok v. Hickok, 13 Barb., S. C. R., 682. 



§ 111, pp. 81-84. 

u The only change made by the code in respect to the transfer of a 
thing in action, is to transfer with the beneficial interest the right of 
action also in those cases where, before the code, a court [of equity] 
would recognize and protect the rights of the assignee. No new right 
of action is created ; no authority is given to assign a right of action 
which before was not assignable. When the right of action is of such 
a nature as not to be the subject of a contract, as in the case of a viola- 
tion of personal or relative rights, it cannot be assigned. The action can 
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only be maintained by the party who has been injured, and when he 
dies the right of action also dies. Every right of action involving life, 
health, or reputation, belongs to this class. 80 a right of action founded 
upon a breach of promise of marriage, being in its nature a personal in- 
jury, cannot be transferred. On the other hand, where the injury affects 
the estate rather than the person, where the action is brought for damage 
to the estate, and not for personal suffering, the right of action may be 
bought and sold. Such a right of action, upon the death, bankruptcy, or 
insolvency of the party injured, passes to the executor or assignee as part 
of his assets ; because it affects his estate, and not his personal or relative 
rights. Of course, such a right of action is assignable ; and, under the 
provisions of the code, the assignee is the proper party to maintain the 
action." Per Harris, J., in Hodgman v. Western R. JR. Corporation, 7 
Pr. R. 493. 

A right of action for personal injury received by collision of cars 
upon a railroad, is not assignable. lb, 

" Since the adoption of the revised statutes, maintenance has not, 
under our laws, been recognized as an offence ; and champerty only 
remains an offence in a qualified form. (Afott v. Small, 20 Wend. 
221,^ ; 22 Wend., 405, S. C; 2 R. S., 691, §§ 5, 6, 7, 8 ; 1 R. S. 
739, § 148; 3 R. 8., Appendix, 828, Notes of Revisors, 2d ed.; 3 
Cow. 643 to 649; 4 Wend., 310.) The statutory prohibition against 
buying a disputed title, is confined to real estate which is the subject of 
controversy by suit, or which is not in the possession of the vendor. (2 
R. S., 691, §§ 5, 6, 1st ed.) All choses in action embracing demands 
which are considered as matters of property or estate, are now assignable 
either at law or in equity. Nothing is excluded but mere personal 
torts which die with the party. A claim, therefore, for property fraud- 
ulently or tortiously taken or received, or wrongfully withheld, and even 
for an injury to either real or personal property, may be assigned. 
(People v. Tioga Common Pleas, 19 Wend. 73.)" Per Paige, J., in 
Hoyt v. Thompson, 1 Selden, 347. 

The presumption of law, that the holder of a promissory note is its 
owner, is not repelled by showing that it came into his hands after it 
was due. James v. Chalmers, 5 Sand. S. C. R., 52. 

Proof of a valuable consideration is only necessary to be made when 
a defence is set up which, unless the plaintiff was a purchaser for value 
and without notice, would conclude him. lb. 

In all other cases a plaintiff who sues as indorsee of a note, and 
proves his title as such, is to be deemed the real party in interest under 
section 111 of the code. lb. 
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These points were assented to by all the justices of the superior 
court ; Brisbane v. Pratt, 4 Denio, 63, is not to be construed as sanc- 
tioning an opposite doctrine. lb. 

It is believed that the supreme court has made some exception to 
this rule in the case of an attorney at law suing as indorsee of a nego- 
tiable instrument ; and that in such a case the plaintiff besides the pro- 
duction of the instrument, should give some evidence of his being the 
holder as owner, and not in his capacity of attorney — sed quaere. 

It is supposed that the code has not abrogated the following provi- 
sions of the Revised Statutes : (2 R. S. 4 ed. 474 ; but see note to sec- 
tion 303 of the code.) 

Sec. 58. [71.] No attorney, counsellor, or solicitor, shall directly 
or indirectly buy, or be in any manner interested in buying, any bond, 
bill, promissory note, bill of exchange, book debt, or other thing in 
action, with the intent and for the purpose of bringing any suit 
thereon. 

Sec. 50. [72.] No attorney, counsellor, or solicitor, by himself, or 
by or in the name of any other person, either before or after suit 
brought, shall lend or advance, or agree to lend or advance, or procure 
to be lent or advanced, any money, or any bond, bill of exchange, draft, 
or other thing in action, to any person as an inducement to the placing 
or in consideration of having placed in the hands of such attorney, 
counsellor, or solicitor, or in the hands of any other person, any debt, 
demand, or thing in action, for collection. 

Sec. 60. [73.] Every attorney, counsellor, or solicitor, who shall 
violate either of the two last-preceding sections shall be deemed guilty 
of a misdemeanor, and on conviction thereof shall be punished by fine or 
1 mprisonment, or both ; and he shall also be removed from office in the 
several courts in which he is licensed. 

Sec. 61. [74.] Nothing contained in either of the three last-prece- 
ding sections shall be construed to prohibit the receiving in payment by 
any attorney, counsellor, or solicitor, any bond, bill, promissory note, bill 
of exchange, book debt, or other thing in action, for any estate, real or 
persona], or for services actually rendered, or for a debt antecedently 
contracted ; or from buying or receiving any bill of exchange, draft, or 
other thing in action, for the purpose of remittance, and without any 
intent to violate either of the said thfiee last sections. 

Sec. 62. [75.] The defendant in any suit to be brought in any 
action of debt, covenant, or assumpsit, may give notice with his plea, in 
addition to any other matter of defence, that on the trial of the cause he 
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will insist and prove that the demand on which such action is founded, 
has been bought and sold, or received for prosecution contrary to law, 
without setting forth any other particulars. 

Sec. 63. [76.] On the trial of the cause in which such notice shall 
have been given, if the defendant shall require it, the plaintiff and his 
attorney and counsel, and any other person who may be interested in 
the recovery in such cause, shall be examined on oath touching the 
matters set forth in such notice. 

Sec. 64. [11.] The defendant who shall have given such notice 
may apply either to a judge of the court in which such cause shall be 
pending, or to some officer authorized to exercise the power of a justice 
of the supreme court at chambers, for an order that the plaintiff 
attend on the trial of the said cause, to be examined as aforesaid. 

Sec. 65. [78.] Such order shall be granted upon an affidavit of 
the defendant, stating that he believes he has a defence under the pro- 
visions of this article [Art 3, tit. 2, cap. 3 of part 3], that he believes he 
can establish such defence by the testimony of the plaintiff, and that 
such plaintiff resides within this State. 

Sbc. 66. [79.] Such order Bhall be served on the plaintiff or his 
attorney, at the time of serving a plea tendering an issue in the cause ; and 
it shall be the duty of the plaintiff to attend the trial pursuant to such 
order, to be examined as above provided. For such attendance, the 
plaintiff shall be entitled to the like fees as are allowed to .a witness. 

Sec. 67. [60.] In case such plaintiff shall not attend such trial, he 
shall, on proof of the due service of the order, be nonsuited in such 
action, unless such failure to attend shall be accounted for to the satis- 
faction of the court; in which case the court may postpone the trial 
until its next sitting, on payment by the plaintiff of Hie costs of the 
defendant in preparing for trial, and on such plaintiff entering into a 
stipulation to try the said cause at the next Bitting of such court, and 
then to attend such trial. And if such plaintiff shall not then attend, 
he shall be nonsuited in such action. 

Sbc. 68. [81.] If any such plaintiff so required to be examined, 
or if any other person being interested in the recovery of the suit, shall 
refuse to answer on oath such questions as Bhall be pertinent to show a 
violation of the provisions of this article ; or if on such examination, it 
shall appear that the cause of action on which such suit is pended, has 
been bought or procured contrary to the true intent of the provisions of 
this article, the plaintiff in such action shall be nonsuited. 

Svo. 69. [82.] No evidence derived from any such attorney, soli- 
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eftor or counsellor, shall be admitted in proof, on any criminal prosecu- 
tion against him for violating any of the provisions of this article. See 
farther in note below, and supplemental note to § 142, post. 

§ 113, p. 85-87. 

The case of Person, Committee, dtc^ v. Warren, 14 Barb. S. C. R., 
488, -was an action by the committee of a lunatic, to set aside a bond and 
warrant of attorney executed by the lunatic, together with the judgment 
entered on such warrant : the defendants objected that the action should 
have been in the name of the lunatic, and not in the name of his com- 
mittee. Taggart, J., after examining the cases prior to the statute of 
1845 (Laws of 1845, cap. 112, p. 90), and the subsequent case of 
McKittip v. McKillip, 8 Barb. S. C. R., 552, says, " Aside from the 
provision of section 1 11 of the code, I can perceive no difficulty in deter- 
mining that this action is properly brought in the name of the committee 
of the lunatic. It is an action brought for the purpose of setting aside 
an act or deed of the lunatic, and is, therefore, within the exception to 
the general rule respecting actions relating to the real or personal estate 
of the lunatic" Section 113" preserves the right of the committee to 
sue in cases authorized by the act of 1845, but does not extend such right 
unless the committee shall be deemed to be * a trustee of an express 
trust'" "I am inclined to think that section 111 of the code has 
changed the rule. The action is brought for the benefit of the estate of 
tiie lunatic. By the appointment of a committee, the lunatic * loses none 
of his estate, rights of property, or rights of action.' The committee 
have no estate in their hands. They are regarded as mere bailiflfe, 
acting under the direction of the court of chancery. The committee is 
not, then, the real party in interest, and cannot, under the provisions of 
section 111, prosecute this action. It remains to be considered whether 
the plaintiff is within the exception allowed by section 113. He is not 
an executor or administrator, or person expressly authorized by statute. 
This action was an exception to the general rule previous to the act of 
1845, and was not included within the provisions of that act That is 
the only statute authorizing the committee of a lunatic to fnaintain an 
action in his own name, as such committee, for the benefit of the lunatic 
or his estate ; and as that confers no authority to bring this action, the 
plaintiff cannot avail himself of the provisions of section 118, which ex- 
cepts from the operation of section 111 persons expressly authorized by 
statute. The committee cannot maintain this action in his own name, 
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unless he is to be deemed a trustee of an express trust." His Honor 
concluded that the plaintiff was a trustee, and says, " If a trustee, he is, 
of course, trustee of an express trust," and the action was properly 
brought in his name. 
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Henderson v. Easton, 8 Pr. R., 201, was an action for money paid : 
the defendant, by answer in proper person, alleged that she " was at the 
time of the commencement of the suit, and still is, married to Frederic 
Easton, who is still living/ 9 The answer was signed by the defendant 
in person, and verified in the usual form. The plaintiff moved, on an 
affidavit of the facts, and on the pleadings, to take the defendant's answer 
from the files of the court, on the ground that the defendant had not ap- 
peared by her next friend or guardian. Mullett, J. — The only question 
involved in this motion is, whether the defendant, being a married woman, 
has a right to appear and defend this action in person. Whatever may 
have been the former practice on this subject, either in courts of law or 
equity, it is now governed by the code. His honor then refers to the 
94th section of the code of 1848, and to 2 R. S., 3d ed., 204, § 38, to 
the several decisions on section 114, prior to its amendment in 1851 ; 
and, referring to the section as amended, he says, " The plain and simple 
reading of the section as amended in 1851, is that in all cases where a 
married woman is a party to an action, her husband must be joined with 
her, unless the action concerns her separate property, or is between her- 
self and her husband ; and that, in such cases, she shall prosecute or 
defend by her next friend." The decision, after referring to the cases of 
Heller v. Heller, 6 Pr. R., 194, and Meldora v. Meldora, 4 Sand. S. C. 
R., 42, and recapitulating the facts of the case then before the court, 
continues, " The answer is a felo de se, by her own showing ; her hus- 
band ought to have been joined with her, or she ought to have answered 
by her next friend ; she could not defend in her own name. The answer 
as it is, is a nullity, and might have been disregarded, and may, for the 
same reason, be taken from the files of the court" 

This was certainly a most extraordinary decision : 

1st. The judge assumed what was the only issue in thejcase; the 
coverture of the defendant. 

2d. If the defendant was really a married woman, then the husband 
ought to have been joined as defendant, because the action was neither 
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one that concerned the wife's separate property, or one between herself 
and husband, which are the only two cases where the husband cannot be 
joined. 

3d. A case not one of those in which the husband cannot be joined, 
is not within the amendment of the section ; and if it is not a case where 
the husband cannot be joined, it must be a case where the husband can 
be joined ; and if he can be joined, he should be joined. If the husband 
should be joined, and is not, there is a defect of parties ; and that not 
appearing by the complaint, the proper mode of taking advantage of it 
is by answer. The assumption that the answer was true, should have 
been followed by a conclusion that the defect was in the complaint, and 
not the answer. 

It is no answer to this to say, it does not follow that because the 
defendant was a married woman, therefore her husband should be 
joined with her, because it may be that the action would properly be 
against the husband alone. That is true ; but the law does not presume 
m favor of a plaintiff that the party he has elected to sue is not a ne- 
cessary party ; on the contrary, it must presume as against the plaintiff 
that the party sued is a necessary party ; and the party sued being a 
female, and alleging she has a husband living, the law requires that he 
be joined except in the two excepted cases. 

Notwithstanding the decision in the case of Henderson v. JBaston, 
we would advise that a married woman sued under circumstances simi- 
lar to those in that case may put in an answer, in person, without a 
next friend, as under the practice prior to the code. 3 Taunton, 261. 

By the common law, a married woman could not appear and answer 
in person ; we are by no means satisfied, however, but that that disabili- 
ty has been removed by the revised statutes — " Every person of full age 
and sound mind may appear by attorney or solicitor, as the case may 
require, in every action or plea by or against him in any court ; or may 
at his election prosecute or defend such action or plea in person. But 
this provision shall not extend to proceedings in criminal cases ; nor shall 
any person be permitted to appear on the record in any civil cause in 
person whilst he has an attorney or solicitor in such cause." 2 R. S.,4 
ed., 465, s. 19 [11]. 

If a feme-covert plaintiff is not an infant, or lunatic, &c., no order 
for leave to sue by next friend, or for the appointment of a next friend, 
is necessary. Towner v. Towner, 1 Pr. R., 387. 

In an action to recover real property, when the wife is the owner of 
the fee and the husband tenant by the curtesy initiate, the husband 
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and wife may join in the action. Ingrakam v. Baldwin, 12 JBarb. S. 
C. R., 0. 

In an action of ejectment, a person not in possession of the prem- 
ises, although claiming an interest therein, is not a necessary party. Van 
Buren v. Cockburn, 14 Barb. S. C. K, 118. 

The next friend of a married woman should be a man of substance ; 
and if he is insolvent, the proceedings may be stayed a reasonable time 
till security is filed ; and the complaint may be dismissed, if that is not 
done. Lawrence v. Lawrence, $ Paige, 267 ; Fulton v. Rosevelt, 1 ib., 
178; Robertson v. Robertson, 3 ib., 887 ; Remington v. Alvin, 1 S. & 
S., 264 ; Barlee v. Barlee, ib., 150 ; Anon^ 1 Atk., 570; 1 Dan. Oh. 
Pr., 144; 3 Wend., 424; 3 Bac. Ab., 360; Andrew v. Craddock, 1 
Eq. Cas. Ab., 72 ; 8. a Prec. in Chan., 876. 

The next friend is liable for the costs of the action. (Mitford, 28 ; 
Randolph v. Dickerson, 5 Paige, 577 ; Andrew v. Craddock, 1 Eq. Cas. 
Ab., 72.) And in a case in England, one who had been made next 
friend without his knowledge, and had never heard of the suit until 
applied to for the costs, was held liable nevertheless. Bligh v. Tred- 
gett, 8 Eng. Law and Eq. R., 79. 

How is the liability of the next friend to be enforced ? 
As, notwithstanding the case of Towner v. Towner, supra, it will 
still be necessary in some cases to apply to the court for an order for 
leave to sue by next friend, and for the appointment of next friend; the 
forms actually used in a case which came under the writer's notice are 
here given : 

Itt. Petition and Consent. 
7b the Honorable William Mitohkll, one of the Justicee of the Supreme Court of 
the State of New York. 
The petition of M. S, of Ac, respectfully shows:— 

That your petitioner is the wife of , of Ac. 

That your petitioner is desirous of commencing an action in the supreme 
court of the State of New York, against C. D., for the recovery of real estate 
which he withholds from her, and which she claims as her separate estate. 

Your petitioner therefore prays that A B., of Ac [address and occupa- 
tion], may, by an order of this court, be appointed the next friend of 
your petitioner, to commence the said action for her and in her 
name. 

And your petitioner, Ac, 

[Signed.] M. a 

I hereby consent to be appointed the next friend of the above petitioner, and 
to bring suit for her as such. 
Dated, Ac 

[Signed.] A. B. 
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%d\ Affidavit by next friend. 
Iv thx Supakme Court. 

In the matter of the petition of M. S. for the appointment of a next friend. 
City and County of New York, as.. A. B., of Ac, makes oath and says : — 

That he is worth $250, oyer and above all his debts and all lawful claims 
against him or his estate. 

That the signature, M. S , to the petition hereto annexed, is in the proper 
handwriting of the said M. S. 

That the signature, A. B., to the consent subscribed to said petition, is in the 
proper handwriting of this deponent. 

Sworn, Ac. A. B. 

Zd. Order appointing next friend. 
In the Supreme Court. 

At Chamber, the — day of — , 1858. 
In the matter of the petition of M. S., for the appointment of a next friend. 

On reading and filing the petition of M. S. for the appointment of A. B. 
as her next friend, in an action to be brought in this court against C. D., the 
written consent and the affidavit of the said A. B., I order that the said A. B. 
be, and he is hereby appointed the next friend of the said M. S., to appear for 
her in the action referred to in said petition. 

WILLIAM MITCHELL^ 

A Justice of the Supreme Court. 

Where an action concerning her separate property is commenced by 
a married woman in her own name only, if no objection on that account 
is taken by answer or demurrer, such objection is waived. Hastings v. 
McKinUy, Court of Appeals, October, 1853. 

A married woman may transfer a note belonging to her as part of 
her separate property, pending an action in her own name for its collec- 
tion, and the purchaser, on motion, may be substituted, by order of the 
court, in her place as plaintiff.- lb. 

Such order, unappealed from, cures the defect, if any existed, as to 
the party plaintiff. lb. 

After such transfer for a full consideration paid, and change of parties 
by order of the court, the husband of the original plaintiff is a competent 
witness for the substituted plaintiff. lb. 

By laws of 1853, cap. 576, p. 1057, it is enacted that : 

Sbc. 1. An action may be maintained against the husband and 
wife jointly, for any debt of the wife contracted before marriage ; but the 
execution on any judgment in such action shall issue against, and such 
judgment shall bind, the separate estate and property of the wife only, 
and not that of the husband. 
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Sec. 2. Any husband who may hereafter acquire the separate 
property of his wife, or any portion thereof, by any antenuptial contract 
or otherwise, Bhall be liable for the debts of his wife contracted before 
marriage, to the extent only of the property so acquired, as if this act 
had not been passed. 
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An infant plaintiff is not liable for costs, but the prochein ami is ; 
and judgment should be rendered in such manner that it should be 
collectable by execution from the prochein ami. Holmes v. Adkins, 2 
kid. R., 398. In Massachusetts and Connecticut it is otherwise. Smith 
v. Floyd, 1 Pick., 275. 

Where a suit is commenced by a prochein ami, and the infant after- 
wards becomes of age, the fact should be entered on the record at the 
happening of the event, and the cause afterwards be conducted without 
the user of the name of the next friend. 2 Ind. R., 398. 
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Different creditors of a corporation, having a common interest in 
the relief sought, may unite in the same complaint. Conro. v. Port 
Henry Iron Co., 12 Barb. S. C. R., 28. 

In an action for partition of lands, creditors holding liens simply as 
creditors need not be made parties. Bogardu* v. Parker, 7 Pr. R., 
305. 

Where some of the defendants in an action of ejectment, are not in 
actual possession of the premises sought to be recovered, but claim an 
interest therein adverse to the plaintiff^ the other defendants being 
tenants in possession under them ; the former may properly be made 
parties under sec. 118, in order to a complete determination of the con- 
troversy. Fosgate v. Herkimer Manuf. Co. f 12 Barb. S. C. R., 352. 

A party not in possession, yet claiming an interest, need not neces- 
sarily be made a party. Van Buren v. Cockbum, 14 Barb. S. C. R., 
118. 

Where too many parties are named as defendants, and the defect is 
not apparent on the face of the complaint, one of the defendants may 
move to strike out the names of the defendants improperly joined. A 



§§ 119, 120.] PARTIES TO BILLS, ETC. 49 

motion to strike out is the proper remedy in such a case. Bailey v. 
Easterly, 1 Pr. R., 495. 

In this case, the action was on contract against husband and wife. 
The male defendant moved, on an affidavit that the other defendant was 
his wife, to have her name struck out. On the argument of the motion, 
it was conceded that the wife was improperly made a party. This con- 
cession gives color for the decision, but the principle laid down we con- 
sider erroneous. To determine on motion who are and 'who are not 
proper parties defendant, is very like trying the cause. We would rec- 
ommend care in regarding the decision as an authority. 

See further, notes to sections 136 and 274. 



§ 119, p. 94. 

Where the act complained of is purely a statutory wrong of a 
public character, a party aggrieved can only maintain an action where 
he sustains a special damage peculiar to himself, and net in common 
with other members of the community with whom he has no joint per- 
sonal interest. This rule is laid down in many cases, and is not, so far 
as I know, contradicted by any respectable authority. Smith v. Lock- 
wood, 13 Barb. S. C. R., 218. 
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At common law, when a covenant was entered into by two or more 
severally and not jointly, a joint action agninst the covenantors could 
not be maintained. This principle was intended to be changed by the 
120th section of the code, so as to permit the plaintiff to include in the 
same action all or any of the parties severally liable upon the same 
obligation or instrument So, also, at common law, when the contract 
was joint and several, the plaintiff must sue each separately, or alto- 
gether. This principle was changed by the code. The plaintiff is now 
allowed, at his option, to sue any one or more in the same action. 

But where S. made a contract under seal, and by a separate instru- 
ment, also under seal, P. guaranteed the performance by S. of his con- 
tract, held, that a joint action could not be maintained against S. and P. 
De Bidder v. Schermerhorn, 10 Barb. S. C. R., 638. 
4 
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The maker and endorser of a note sued in one action, are not par- 
ties " united in interest." Andrews v. Storms, 6 Sand. S. C. R., 609. 
And if they put in a joint answer, it must be verified by both. lb. 
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It is stated in the note, that " an action against a sole defendant to 
recover the possession of land may be continued after the death of the 
defendant intestate against his heirs at law, claiming to have succeeded 
to his legal rights and to own the land. Waldorph v. Bortell, 4 Pr. 
R., 358." But it was afterwards held otherwise in Putnam v. Van 
Beuren, 1 Pr. R., 31 ; and it was in that case further held that if the 
heirs be infants and out of possession, and do not ask to be substituted, 
they cannot be substituted on the motion of the plaintiff until they have 
had an opportunity to elect if they will continue the action or abandon it 

Where in an action for slander there was juagment for the plaintiff, 
the defendant appealed to the general term, and pending the appeal the 
defendant died, on motion to continue the action in the name of his rep- 
resentatives, it was held not necessary to m:ike them parties, but that 
they might be made parties if they desired it. Miller v. Gunn, 7 Pr. 
R., 159. 

In case of a transfer of the interest of the plaintiff in the subject of 
the action, it is optional with the court, on the death of the plaintiff 
whether or not to allow the assignee to be substituted and the action 
continued in his name ; and on the application the defendant should be 
heard and his interests taken into account. Sheldon v. Havens, 1 Pr. 
R., 268. 

The representatives of a deceased plaintiff, who dies pending the 
action, have no right to elect whether it shall stand revived or not ; the 
defendants are entitled to have the suit continued in the name of the 
plaintiff's representatives. Ridgway v. Bulkley, 1 Pr. R., 269. 

Does this section, 121, extend to an appeal ? It was held in Over- 
seers of Clayton v. Beedle, 1 Barb. S. C. R., 12, that a writ of error 
[an appeal] is not a suit or action within the meaning of the section cf 
the Rev. Stat (2 R. S. 474, s. 100), which provides that no suit com- 
menced by or against certain public officers shall be abated or discon- 
tinued by the death of such officers, &c, but that the court in which the 
action is pending shall substitute the names of the successors in such 
office. (See note to section 325.) And in Hastings v. McKinley, 8 Pr. 
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R., 175, the court of appeals held that section 121 did not apply to 
that court, and that where a party in a cause dies after appeal taken, 
and the return filed in the court of appeals, that court has power to and 
will allow his legal representatives to be substituted. 

The section is silent as to the course to be pursued when a supple- 
mental suit becomes necessary by the lapse of a year without revival ; 
hut where the plaintiff died in April, 1851, and bis executrix after the 
lapse of a year from the testator's decease, moved for leave to continue 
the action in her own name, the motion was denied ; but it was held she 
might, on leave obtained, file a supplemental complaint The former 
practice in chancery furnishes the mode of proceeding in such case. — 
Greene v. Bates, 7 Pr. R., 296. Semble, that the defendant cannot 
have leave to revive the suit by making the plaintiff's representatives 
parlies ; the defendant may move, that the plaintiff's representatives 
revive the suit, or that the complaint be dismissed. lb. 

Where some of several complainants die, and the cause of action does 
not survive, but continues as to the survivors, the latter cannot be compelled 
to revive the suit against the representatives of the deceased complain- 
ants. Williamson v. Moore^ 5 Sand. 8. 0. R., 647. 

The survivors have a right to proceed with their suit The bill may 
be dismissed for want of prosecution, but not for a neglect to revive 
it lb. 

It is the privilege of a defendant, in such a case, to have an order re- 
quiring such representatives to show cause why the suit should not stand 
revived in their names, or that the bill be dismissed so far as their inter- 
ests are concerned. lb. 

To obtain such an order, a petition must be presented. Section 121 
of the code does not apply to such a case. lb. 
See note to section 111. 
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A person not a party, but having an interest, cannot be made a par- 
ty to an action on coutract to, recover money. This section must be 
confined to actions for the recovery of real or specific personal property. 
Judd v. Young, 7 Pr. R., 79. 

Where several claims under the mechanic's lien law are filed 
against the owner, and suit brought against him by one of the claimants, 
and the amount is unascertained, the owner [defendant] cannot be per- 
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mitted to allege that he is indebted to the contractor in a less sum than 
the plaintiffs claim against the contractor, and be allowed, under section 
122 of the code, to pay the balance into court and have the claimants 
substituted in his place. It is not a case for an interpleader. The 
amount is unliquidated, and the notices of the claims are not for the same 
debt. Chamberlain v. O'Connor, 8 Pr. R., 45. 

In the case of Davis v. Mayor, <&c, of New York {not reported), 
one question raised on the trial before the judge was, that the attorney- 
general should have been made a party; to which it was answered that 
the defendants not having taken the objection, either by answer or de- 
murrer, had waived it ; but Duer, J., said, in effect, that it appearing to 
him that a complete determination of the question in the suit could not 
be had without the presence, as a party, of the attorney-general, he had 
not only the power, but it was his duty, under section 122, to order the 
attorney-general to be made a party. 



§ 124, p. 103. 

A public officer, when sued for an official act, may waive the benefit 
of the statutory provision that, unless it appears upon the trial that the 
act was done within the county where the trial was had, the jury shall 
be discharged and a judgment of discontinuance be entered. It is upon 
the trial that the objection must be raised, and the omission of the de- 
fendant to raise it then is to be regarded as a waiver by which he is con- 
cluded. Howland v. Wdletts, 5 Sand. S. C. R., 219. 

Where a loan is made by one non-resident to another, out of this 
State, and secured by a draft drawn upon a person residing within this 
State, the cause of action cannot be said to have arisen within this State* 
Western B'k v. City Ek of Columbus, 7 Pr. R., 238. 

An action by the people and prosecuted by the attorney-general, is 
within the second subdivision of this section. The People v. Hayes, 
7 Pr. R, 248. 

Commissioners appointed by statute to lay out and build a road for 
the use of the public, are public officers. lb. 
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§ 126, p. 104-114. 

On page 110, line 33 from top, for rule 46 read rule 44. 

In a subsequent case (Park v. Condey, 7 Pr R., 356) Barculo, J n 
referring to the case of Mason v. Brown (6 Pr. R., 483), says, That was 
a case sui generis, and inapplicable to ordinary motions to change the 
venue to the proper county. And in Park v. Cowley (supra) it was 
held that, where the action is local and the complaint lays the venue 
out of the proper county, the defendant, on showing that fact, is entitled 
to an order changing the place of trial to the proper county, and the 
plaintiff cannot oppose the motion on the ground of the convenience of 
witnesses. The change for the convenience of witnesses must be on a 
separate motion; but such motion may, as in the case of Mason v. Brown 
(supra), be heard at the same time as the motion to change the place of 
trial to the proper county. 

In deciding motions to change the place of trial, " courts now look 
beyond the affidavits of the parties and the advice of their counsel, to 
the cause of action and the defence, to ascertain what is to be tried, and 
determine from a view of the whole case, as presented by the pleadings 
and affidavits, whether a change of the place of trial will really accom- 
modate and be most convenient for the greatest number of witnesses, 
who, in the reasonable and proper exercise of care and prudence in the 
preparation for trial, will be required to attend the circuit." Per John- 
son, J., in King v. Vanderbilt, 7 Pr. R., 385. 

In determining such motions, the convenience of witnesses is the main 
consideration, though the dispatch or delay in the trial of the action by 
the change is not to be wholly overlooked. lb. And it seems that the 
objection to changing the place of trial to the city and county of New 
York, on account of the pressure of business in that city, and appre- 
hended delays in the trial, may be obviated by granting an election to 
the parties to substitute an adjoining county, K : ngs, Richmond, West- 
chester, or Rockland. Goodrich v. Vanderbilt, 7 Pr. R., 467. 

The place of trial of a transitory action should be in the county where 
the principal transaction between the parties occurred, unless the prepon- 
derance of witnesses is so great as to warrant the court to retain the 
place of trial in another county. Goodrich v. Vanderbilt, 7 Pr. R., 467. 

Very little reliance can be placed upon an allegation of the mate- 
riality of witnesses, unless it be shown wherein they are material. The 
People y. Hayes, 7 Pr. R., 248. But the place of trial may be changed 
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upon such an affidavit, when no witnesses are shown to reside in the 
county named in the complaint as the county of trial. lb. 

There is now no distinction between the terms venue and place of 
trial. Hinchman vs. Butler, 7 Pr. R., 402. And therefore a notice of 
motion in the alternative to u change the venue or place of trial," is suf- 
ficient, lb. 

It is not necessary to make a demand in writing, to have the trial in 
the proper county, before making a motion to change the place of trial 
for the convenience of witnesses, <fec. f under the 2d and 3d subdivision 
of section 126. lb. 

A motion to change the place of trial for the convenience of wit- 
nesses, is more properly to be made after issue joined. "Whether it may 
be made before issue is joined, seems doubtful. lb. 



§ 127, p. 1H. 

A person named as defendant, but not served with process, is not a 
party to the action. Robinson v. Frost, 14 Barb., S. C. R., 536. 

A summons by which an action is commenced, is the process of the 
court. It should be governed and regulated by the rules of practice 
formerly applicable to a capias, so far as those rules can properly be made 
to apply. Per Crippen, J., in Blanchard v. Strait, 8 Pr. R. 84. 



§ 128, p. 115. 

It seems that if there is a misnomer of the defendant (except in cases 
coming within section 175) in the summons, he may take advantage of 
it by motion to set aside the summons ; thus, where in the copy summons 
and complaint served, the defendants were described as Isaiah N. Hart 
and Samuel Spear, and their true names were Isaac N. Hart and Simon 
Spear, the court (Strong, J.), in granting a motion to set aside the 
summons and complaint, said, (< Prior to 1825, it was the practice to set 
aside process and all subsequent proceedings for misnomer of defend- 
ants, if they applied before appearance and before the time of pleading 
had expired (4 Cow., 148). But in that year a general rule was adopt- 
ed by which it was declared the court would not entertain such motions 
in future, but would leave the parties to the remedy of a plea in abate- 
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ment (4 Cow., 157). No similar provision is contained in the present 
rules of the court, and it is doubtful whether, under the code, the former 
remedy in such case, of a plea in abatement, exists (See Gardner v. 
Clarke 6 Pr. R., 449). There should be some remedy ; and I am in- 
clined to think the practice which existed before the rule of 1825, of 
moving the court to set aside the proceedings, is now in force under rule 
92 of the rules of 1847." [now rule 90] Elliott v. Hart, 7 Pr. R., 25. 



§ 129, p. 117-120. 

In an action arising on contract, for the recovery of money, where 
the complaint seeks to vacate an agreement extending the time o i 
payment, for fraud, and to obtain an immediate judgment for the 
whole demand, the summons should contain the notice set forth in the 
second subdivision of section 129. Travis v. Tobias, 7 Pr. R. 90. 

Where the action was commenced by the service of the summons, 
without any copy of the complaint, the summons was in the form pre- 
scribed by the first subdivision of this section, and the complaint charged 
the defendant with fraudulently contracting a debt — held that the sum- 
mons ought to have been in the form prescribed by the second subdivi- 
sion of this section. Field v. Morse, 7 Pr. R. 12, and Per Harris, J.: 

" The code requires the plaintiff, in the process by which he com- 
mences his action to apprise the defendant — when it is founded on con- 
tract, and a recovery of money only is sought — for what amount he claims 
to recover judgment ; and in other cases, that if the defendant fails to 
answer, he will apply to the court for such relief as may be specified in 
his complaint. In pursuance of this requirement the plaintiffs in this 
action informed the defendant that their action was on contract, and 
they stated the amount which they claimed to recover. Against such 
an action, the defendant had no defence to make. He admits that he 
was justly indebted to the plaintiffs, upon contract to the amount stated 
in the summons. But when he has occasion to examine the complaint 
to which the summons refers, he finds there set forth a very different 
cause of action, one which, instead of merely alleging his indebtedness to 
the plaintiffs, affects his reputation and his liberty. The gravamen of 
the complaint is, that by various false representations and fraudulent 
devices, particularly set forth, the defendant had induced the plaintiffs 
to part with their goods, and thus he had become indebted to them to 
the amount stated. The action as stated in the complaint, was founded 
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upon a wrong, and not a contract The summons, therefore, should 
have been under the second, and not the first subdivision of section 129." 
See also Voorhie* v. Scofield, 1 Pr. R. 51. 

"In Webb v. Mott, 6 Pr. R. 439, the principle seems to be advanced 
that a general appearance of the defendant in the action will be a wai- 
ver of the irregularity in the summons. Will such general appearance 
be regarded as a waiver in a case where the summons is served without 
the complaint and the defendant appears before the complaint is served, 
if the notice in the summons accords with one of the subdivisions of 
section 129, and the action, as disclosed by the complaint, comes under 
the other subdivision of that section ? In other words, if the summons 
upon its face is such as the code authorizes, and the defendant appears, 
and then receives a complaint stating a cause of action not indicated in 
the notice in the summons, has he no right to move to set aside the 
complaint or the summons ? Has he, by appearance, waived the right 
to present the question of irregularity ? It seems to me not We can 
hardly hold that a party waives an irregularity until he has had an 
opportunity of knowing that one has been committed. When the 
summons is served, it is regular upon its face. It contains one of the 
notices authorized by the code. Whether it is the right notice cannot 
be known until the complaint is served, and the defendant is not enti- 
tled to the service of a copy of the complaint until he has caused notice 
of appearance to be given." Voorkies v. Scofield, 7 Pr. R. 51. 



§ 130, p. 120. 

Where a defendant was served with a summons, and subsequently 
by the sheriff with an order of arrest and copy complaint, but was dis- 
charged from the arrest, because, at the time of the arrest, he was attend- 
ing court as a witness, no return of the service of the order or 
complaint was made by the sheriff, and the defendant not having served 
notice of appearance or an answer — the plaintiff, twenty days after service 
of the summons, but within twenty days from the service of the com- 
plaint, entered judgment as for want of an answer ; and it was held he 
had a right to do so. Van Pelt v. Boyer, 1 Pr. R. 325. 

Where the action is commenced by service of the summons, without 
the complaint, and the plaintiff neglects to serve a copy of the complaint 
within twenty days after demand, it is proper for the defendant to move 
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to dismiss the complaint If the motion is granted, the action is dis- 
continued or dismissed. Baker v. Curtis, 7 Pr. R., 478. 
See further, note to § 274. 



§ 132, p. 122. 

An action against a non-resident, to recover a money demand, in 
which a warrant of attachment issues, is not an action affecting the title 
to real property ; and a notice of lis pendens filed in such an action, is 
a mere nullity. BurJekardt v. Sanford, 7 Pr. R., 329. 

A paper in a cause is filed when it is delivered to the clerk and re- 
ceived by him, to be kept with the papers in the cause. Engleman v. 
The State, 2 Ind. R., 91. 

See rule 46 of supreme-court rules, and note. 

§ 135, p. 126-131. • 

In Tomlinson v. Van Vecthen, 1 Code Rep. N. S., 317, it is said 
that where an order for publication has been made, and the defendant 
is personally served with summons out of the State, he has twenty days' 
time to answer after the expiration of time prescribed in the order for 
publication ; in a subsequent case, however, Dykers v. Woodward, 7 
Pr. R., 313, it was held otherwise, and that the time to answer com- 
mences to run from the day of the personal service out of the State : this 
latter decision seems to us to be the correct interpretation of this pro- 
vision of the code. 

On a motion* to set aside an order for service by publication, on the 
ground that the affidavit on which the order was granted, did not state 
facts sufficient to entitle the plaintiff to the order, Barculo, J., said, 
u Even if I should think that evidence was slight as to ( due diligence,' 
or as to the defendant having property in this State, I should not feel at 
liberty to annul an order granted by a justice of this court, under a stat- 
ute authorizing him to act on its appearing to his satisfaction" Roche 
▼. Ward, 7 Pr. R., 416. 

The right which the law secures to an absent defendant, need not be 
saved to him in the decree. Meriwether v. Hites 1 Heirs, 2 Marshall 
Kent R , 602. 

By laws of 1853, cap. 511, p. 974, it is enacted, that u whenever it 
shall satisfactorily appear to any court, or any judge of the supreme 
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court, or any county judge, by the return or affidavit of any sheriff, de- 
puty sheriff, or constable authorized to serve or execute any process or 
paper for the commencement or in the prosecution of any action or pro- 
ceeding, that proper diligent effort has been made to serve any such 
process or paper on any defendant in any such action, residing in this 
State ; and that such defendant cannot be found, or if found avoids or 
evades such service, so that the same cannot be made personally, by such 
proper diligence and effort, — such court or judge may, by order, direct 
the service of any summons, subpoena, order, notice, or other process or 
paper, to be made by leaving a copy thereof at the residence of the per- 
son to be served, with some person of proper age, if admittance can be 
obtained and such proper person found who will receive the same ; and 
if admittance cannot be obtained, or any such proper person found, who 
will receive the same, by affixing the same to the outer or other door of 
said residence, and by putting another copy thereof, properly folded or 
enveloped, and directed to the person to be served at his place of residence, 
into the post-office in the town or city where such defendant resides, and 
paying the postage thereon. On filing with the clerk of the county 
where such defendant resides, or the county in which the complaint in 
any such action is by law to be filed, an affidavit showing service accord- 
ing to such order, such summons, subpoena, order, notice, or other pro- 
cess or paper, shall be deemed served, and the same proceedings may 
be taken thereon as if the same had been served by delivery to such de- 
fendant personally, or otherwise, as by law now required ; but the court 
may, upon any application by them deemed reasonable, at any time 
permit any defendant to appear and defend, or have such other relief in 
any action or proceeding founded on any Buch service, as the nature of 
the case may require." 



§ 136, p. 131-133. 

Where a summons has been served on only one of two defendants, 
who are severally as well as jointly liable, the plaintiff may proceed 
against the defendant served, as if he were a sole defendant ; otherwise, 
if the defendants are liable jointly and not also severally. In the latter 
case, the judgment must in form be entered against both defendants. 
Stannard v. Mattice, 1 Pr. R. 4. 

In actions in which the defendants are not held to bail, several per- 
sons may be named in the summons, and the plaintiff may deliver a 
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complaint against only the one upon whom the process is served, omit- 
ting the names of the other defendants mentioned in the summons. 
Travis v. Tobias, 7 Pr. R. 90. Thus, where the plaintiffs issued a sum- 
mons in an action arising on contract, and in such summons three per- 
sons were named as defendants, but the summons was served on one 
only of the defendants, who appeared, and the plaintiffs served a com- 
plaint in which only the party served with the summons was named as 
defendant, — the defendant served, moved to set aside the summons, and 
for judgment d : smissing the complaint, on the ground that the parties 
defendant had been improperly changed* and for neglect of the plain- 
tiffs to serve a complaint on all the defendants. Willard, J., said, " Un- 
der the former practice, where the writ does not require 8|>ecial bail 
several persons might be named as defendants, and the plaintiffs might 
declare and proceed against any of them separately. (Roosevelt v. 
Soulden, 16 Johns. R. 44; Montgomery v. Hanbrouek, 3 ib. 538.) 
Such was also the English practice. But in bailable aciions where 
the defendant was held to bail, the plaintiff was bound to pursue the 
process in his declaration ; and if he failed to do so, the court would 
set aside the proceedings for irregularity. {Rogers v. Rogers, 4 Johns. 
R., 485 ) And even in such actions, although the defendant was not 
held to bail, the proceedings would be set aside if the declaration de- 
parted from the writ in respect to the number of the defendants. {Bell 
v. CarroU, 1 Cow., 193.) 

44 There is nothing in the code which prevents the application of 
these principles to an action commenced by summons. It is not per- 
ceived how the defendant on whom the summons is served, can be 
prejudiced by the plaintiffs failing to proceed against the other defend- 
ants named in it I think the plaintiffs are regular in delivering a 
complaint against the defendant on whom the process was served, 
omitting the names of the other defendants mentioned in the summons. 
This is a different question from that decided in Russell v. Spear, 5 
Pr. R., 142. The defendant served has no right to ask the court to 
dismiss the complaint in favor of the other defendants ; it is for those 
defendants to make the motion. These defendants have not appeared, 
and are non-residents of the State. Whether the plaintiffs will proceed 
against them or not, cannot affect the defendant served." 

Where an action not founded on contract is brought against two 
defendants, and process is served on one only, the defendant not served 
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is no longer a party to the action, Robinson v. Frost, 1 4 Barb. S. C. 
R., 536. 

Whenever a plaintiff establishes a cause of action against one or 
more of the defendants, in an action for a tort or upon contract, and it 
appears in the latter case that the other contractors were not joint con- 
tractors, or jointly liable, the plaintiff is entitled to a judgment against 
the defendants as to whom he has established his cause of action. The 
People v. Cram, 8 Pr. R., 151. It was so held in an action against 
two defendants, Cram <fe White, upon a joint and several bond executed 
by the defendants to the people under the excise law. The plaintiffs 
proved their case against one of the defendants, White, but there was no 
evidence against the other defendant, Cram. At the circuit it was held 
that, as the action was founded on contract and the defendants were 
Bued jointly, no judgment could be rendered against one of them unless 
sufficient proof was given to authorize judgment against both ; and the 
plaintiff) were nonsuited. On appeal to the general term, Marvin, J., said, 
" This decision is in accordance with the law as it existed prior to the 
code. The general rule was, that in contract the plaintiff must establish 
a joint cause of action against all the defendants, and if he failed to do so 
he was nonsuited. Has this rule been changed or modified by the code ? 
The decision of this question involves the construction of certain provi- 
sions of the code, particularly section 274. There have been great diffi- 
culties in construing and applying this section, and section 397 as it was 
in the code of 1 849, relating to the examination of parties in behalf of 
their co-plaintiffs and co-defendants ; and the decisions are conflicting. 1 ' 
After examining the decision at considerable length, he says (p. 1 54), " But 
a several judgment against joint debtors or contractors, not by their 
contract severally liable, was not proper (before the code), nor is it now. 
If it is conceded that the defendants are jointly and not severally liable 
under their contract, there is now no authority to render a several judg- 
ment against one; 1 ' but (p. 158) 4( whenever a plaintiff establishes a cause 
of action against one or more of the defendants, in an action for tort or 
upon contract, and it appears in the latter case that the other defendants 
were not joint contractors or jointly liable, he is entitled to a judgment 
against those against whom he establishes his cause of action." 

See supplemental note to section 274. 
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§ 138, pp. 133, 134. 

The return of the sheriff, or the affidavit of any other person, of the 
service of a summons, is not conclusive on the defendant He may dis- 
prove the fact of service, on a motion to set aside the proceedings. Van 
Bensselaer v. Ckadioick, 7 Pr. R., 297. 

It is not necessary, and in many cases would be unjust, to drive the 
defendant to an action for a false return. lb. 

Where an action is commenced against a non-resident debtor, pur- 
suant to section 135, and a warrant issued, pursuant to section 227, 
irregularities in the service of the summons, or in perfecting the judg- 
ment, will not render the judgment void. Such irregularities can only 
be taken advantage of by motion to set aside the judgment. Burlchardt 
i.Sanford, 7 Pr. R., 329. 



§ 139, p. 134. 

This section is generally deemed to extend the provisions of sections 
99 and 137, and provide for a class of cases not within the letter or 
spirit of those sections. Burkkardt v. Sanford, 7 Pr. R. t 332. 

It seems that, although it has been considered as a settled rule that 
an appearance generally in the action waives all irregularity in the pro- 
cess by which the party is brought into court, yet, under the code, this 
role in certain cases may not apply* For instance, a summons is served 
without a complaint, with a notice for judgment, conforming to one of 
the subdivisions of section 129 ; the defendant serves a notice of retainer 
generally, for he must do this in order to get a copy of the complaint ; 
and when the complaint is served, he finds an entire variance between 
the notice in the summons and the cause of action stated in the com- 
plaint, the latter controlling the cause of action. Is he, by his general 
retainer, deprived of moving to set aside the summons for irregularity 
not apparent until the complaint was served? Supposed not Voorhies 
v. Scofield, 7 Pr. R., 51. 

The court acquires jurisdiction from the time of the allowance of the 
warrant of attachment. Burkkardt v. Sanford, 7 Pr. R., 329. See re 
Gritwold, 13 Barb. S. C. R., 412. 

By " voluntary appearance," it is not meant that a defendant may, 
uninvited, intrude himself on the court and on the plaintiff. Tracy v. 
Reynolds, 7 Pr. R., 327. 
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Thus, where in a suit to reach surplus moneys arising from the sale 
of mortgaged premises under a statute foreclosure, two persons were 
named as defendants, the summons and complaint was served on one 
only of the defendants ; and before service on the other, the plaintiff 
discontinued the suit and paid the costs of the party served. The de- 
fendant not served with the summons, served notice of appearance, and 
demanded a copy of the complaint The demand was not complied 
with, and subsequently such defendant moved to dismiss the complaint 
for unreasonable delay in serving a copy ; the motion was denied, and 
the court, Harris, J., said, " It was never the case in any court that a 
party uninvited and unwelcome could intrude himself upon the court 
and the plaintiff, unless he had some right to protect which rendered 
such appearance necessary. Thus, where an injunction had been served 
affecting the right of a party not served with a subpoena, he was allowed 
to appear voluntarily and join in a motion to dissolve the injunction. 
Waffle v. Vanderheyden, 8 Paige, 45. So in the Georgia Lumber Co. 
v. Bissell, 9 Paige, 226, it was held, that a defendant arrested upon a 
ne exeat, might without waiting for the service of a subpoena, enter his 
appearance and demand a copy of the bill. In this case there is no 
pretence of any such necessity." 



§ 140, p. 135. 

In the last line of this section, the word "those " is omitted, so that 
"are prescribed by this act" should read "are those prescribed by this 
act." 



§ 142, pp. 146-152. 

In the note on page 151, an extract is given from the opinion of 
Campbell, J., in the case of Lee v. Elias, 3 Sand. S. C. R., 736 ; and 
what the judge there anticipated might occur, did actually occur in the 
case of Field v. Morse, 1 Pr. R., 12. 

On page 151, the case of Corwin v. Freeland is referred to: that 
case was regarded as authority, and followed, in Field v. Morse, 7 Pr. R. 
12 ; but subsequently the court of appeals overruled the decision in the 
case of Corwin v. Freeland, and held that in order to justify the arrest 
of a defendant under the code, on final process after judgment, it is not 
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necessary there should be any averment in the pleadings, of the defend- 
ant's liability to be arrested. It is enough, to justify such arrest on 
final process, that the case is one in which the defendant may, under 
the code, be arrested, and one in which, before judgment, an order for 
his arrest has been obtained. Corwin v. Freeltnd (Court of Appeals, 
Oct, 1852), 5 Mon. L. R., N. 8., 400 ; and see to the like effect Field 
J. Morse, 8 Pr. R., 47. 

The code has not changed the common-law rule of pleading, that a 
man may waive the tort and sue on the contract. Hinds v. Tweddle, 

7 Pr. R., 278. Thus, where the complaint alleged that plaintiff deliv- 
ered to defendants a quantity of hops to be taken care of and returned to 
plaintiff on request, and that defendants, " without the leave or license of 
plaintiff, appropriated said hops to their own use, and thereby became 
indebted to the plaintiff. &c.," it was held that the plaintiff might com- 
plain in this form ; and Crippin, J., said, "Previous to the code, the law 
was well settled in this State that the plaintiff might waive the tort in a 
case for the conversion of property, and declare in an action of assumpsit 
to recover the value thereof. Putnam v. Wise, 1 Hill, 240, note ; Cum- 
mings v. Vorce, 3 Hill, 283; Berley v. Taylor, 5 Hill, 584, note a; 
Onborn v. Bell, 5 Denio, 370 ; Moran v. Dawes, 5 Cow,, 412 ; Orange 
Bank v. Brown, 3 Wen., 158. The true rule is stated in Young v. Mar- 
shall, 8 Hi tig., 43, which is, that no party is bound to sue in tort where* 
by con\erting the action into an action of contract, he does not prejudice 
the defendant. Generally speaking, it is more favorable to the defend- 
ants to be prosecuted upon contract than tort, for that form of action 
lets in a set-off, and also releases the body from imprisonment on the 
judgment The plaintiff, in such case, waives his claim to damages for 
a wrong committed by the defendant, and seeks to recover only tbe pro- 
ceeds or the value of the property. It would be difficult to find a case 
in which the defendant would be prejudiced by a waiver of the tort, and 
resorting to the implied con tract for redress. I am not prepared to adopt 
the conclusion that the legislature intended by any provision of the code 
to change the common-law rule so as to deprive the party of the right 
to waive the tort, and bring an action on the contract. ,, 

The complaint should agree with the summons in the description of 
the parties : thus, where a plaintiff in the summons described himself as 
"administrator? &c, and in the complaint did not so describe himself, 
and set forth a cause of action accruing to him in his own right, it was 
held that the complaint was irregular, Blanchard, Admin, v. Strait, 

8 Pr. R., 83 ; and where in an action against two defendants whose true 
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natn*s were Isaac N. Hart, and Simon Spear, the copy summons and 
complaint served on the defendant Hart, stated the names of the defend- 
ants as Isaiah N. Hart, and Samuel Spear, and the copj summons 
served on the defendant Spear, stated the names of the defendants as 
Israel N. Hart and Samuel Spear ; bat in the copy complaint served 
on Sp^ar, the defend ants 9 names were stated as Isaiah N. Hart and 
Samuel Sj>ear, — the summons and complaint were set aside as irregular ; 
and Strong, J. said, " Prior to 1825, it was the practice to set aside pro- 
cess and subsequent proceedings for misnomer of defendants, if they 
applied before appearance, and before the time for pleading had expired. 
(4 Cow., 148.) But in that year a general rule was adopted by which 
it was declared, that the court would not entertain such motions in 
future, but would leave the parties to the remedy of a plea in abate- 
ment (4 Cow., 157.) No similar provision is contained in the present 
rules of the court, and it is doubtful whether under the code the former 
remedy in such case, of a plea in abatement, exists. There should be 
some remedy ; and I am inclined to think the practice which existed 
before the rule of 1 825, of moving the court to set aside the proceedings, 
is now in force under rule 92 of th9 rules of 1847." — [now rule 90.] 
Elliott v. Hart <& Spear, 7 Pr. R., 25. 

By laws of 1847, Chap. 464, p. 632, persons are authorized to 
change their names by obtaining an order for the purpose, as there 
prescribed ; and by § 7 of that act, it is enacted : If any suit or legal 
proceeding shall be commenced by his former name, against any person 
whose name shall have been changed pursuant to this act, such suit or 
proceeding shall not be abated, nor any relief or recovery sought 
thereby be prevented, by such misnomer, but the plaintiff, or party 
instituting such suit or proceeding, may amend in respect to the name 
of the person against whom it shall be commenced, at any time, and 
without costs. 

In actions in which no order of arrest has been obtained, and where 
several defendants are named in the summons, but the summons is 
served on one defendant only, the plaintiff may deliver a complaint 
against only the one upon whom the summons was served, and omit in' 
the complaint the names of the defendants not served. Travis v. Tobias, 
1 Pr. R., 90. And in deciding that case, Willard, J., said, u The first 
objection is, that the summons is against three persons, and the com- 
plaint against one alone. Un^er the former practice, where the writ did 
not require special bail, several persons might be named as defendants, 
and the plaintiff might declare and proceed against any one of them sep- 
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arately. Roosevelt v. Soulden, J6 Johns. R., 44; Montgomery v. 
Hasbrouek f Z lb., 538., Such was alsp the. English practice, 4 T. R., 
696, 697 ; 5 lb., 722. Qut in bailable actions, when the defendant 
was held to bai), the plaintiff was bound to pursue the process in his dec- 
laration ; and if he failed to do so, the court would set aside the pro- 
ceedings for irregularity, Rogers v. Rogers, ,4 Johns. R., 485 ; and even 
in such actions, although the defendant was not held to bail, the pro- 
ceedings would be set aside if the declaration departed from the writ 
with respect to the number of defendants. Bell v. Carroll, 1 Cow. 193. 
There is nothing in the code which prevents the application of these 
principles to an action commenced by summons. It is not perceived 
how the defendant on whom the summons is served, can be prejudiced 
by the plaintiffs failing to proceed against the other defendants named 
in it I think the plaintiff) are regular in delivering a complaint against 
the defendant pn whom the process was served, omitting the names of 
the other defendants mentioned in the summons. This is a different 
question from that decided in Russell v. Spear, 5 Pr. R., 142. See 
also Tracy v. Reynolds, 7 Pr. R., 327." The question decided in Rus- 
sell v. Spear, supra, was that a plaintiff had no right to amend his com- 
plaint by striking out the name of one or more parties, without leave of 
the court. 

Where a complaint alleged that the defendant, on, <fec, " was, and 
still is, indebted to the plaintiff in $1,000, for divers personal property 
sold and delivered to defendant by plaintiff and for work, labor, care, 
and diligence of the plaintiff, by himself and his wife and servants done 
and performed for defendant, in and about the business of defendant ; 
also, for divers materials, and other necessary things found, provided, 
used, and applied, about that work by plaintiff at defendant's request; 
and for money had and received by defendant to and for the use of 
plaintiff; and for money paid, laid out, and expended, by plaintiff for 
defendant, at his request ; and for money lent and advanced by plaintiff 
to defendant ; and also on an account stated between the parties, 9 ' — 
Crippen, J., said, " The complaint is also indefinite and uncertain. It 
appears to me this mode of declaring is a clear departure from the letter 
and spirit of the code. No one can deny that it is manifestly inde6nite 
and uncertain, and widely departs from a plain and concise statement, 
constituting the plaintiff's cause of action. The true rule under the code 
is, that the facts constituting the cause of action, or ground of defence, 
should be set forth in a plain, direct, definite, and certain manner. The 
complaint in this case wholly omits to state the time, place, quantity, or 
5 
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description of the personal property alleged therein to have been sold 
and delivered to the defendant Neither does it set forth the value 
thereof, or the amount claimed therefor. The same uncertainty and 
vagueness appertains to each of the several demands or claims set forth 
in the complaint In my opinion, the common counts under the former 
system of pleading are not sufficiently definite and certain to be adopted 
under the code; a more definite, certain, and truthful statement should 
be given. The complaint is also irregular, on the ground of a non- 
compliance with rule Si of this court" Blanckard v. Strait, 8 Pr. 
R., 85. 

44 Although section 118 says that any person may be made defend- 
ant, who has or claims an interest in the controversy adverse to the 
plaintiff, yet I apprehend something more is necessary to be stated in 
the complaint, than merely that they claim such interest, especially if 
the claim is controverted. The nature of the claim should be stated, 
otherwise there would be no method of ascertaining whether it could be 
joined with the main subject of litigation, under section 167." Per 
Pratt, J., in Stryker v. Lynch, 11 Leg. Obs., 116 ; and where, in a par- 
tition suit, the complaint alleged that Mary H. Bolton, and five other 
defendants, " claimed some right, interest, estate, or title, in the lands in 
question, or to some part thereof, but that their claim was illegal, 
inequitable, and void ; yet they claim an interest adverse to the plain- 
tiff and to the other defendants, and are, therefore, necessary parties to 
a complete determination of the question involved in the action ;" and 
prayed that said Mary H. Bolton, and the said five otberMefendants, be 
adjudged to have no estate or title in the land, and be for ever barred 
from claiming the same, it was held, that said allegation was bad in 
form, and entitled the defendants to judgment on demurrer to the com- 
plaint lb. 

Where a complaint stated that plaintiffs insured the owner of the 
canal-boat Cambria, for account of whom it might concern, upon all 
goods, <fec. on board said boat, against damage from the perils of the 
seas, rivers, canals, <kc. ; and that afterwards, and while said boat was 
navigating the Erie canal, laden with goods, the canal-boat H. Putnam, 
owned and navigated by defendants, by the carelessness and negligence 
of defendants, came into collision with the said boat Cambria, by means 
of which the goods on board the latter were injured to the amount of 
$583, which sum the plaintiffs, as such insurers, had been compelled 
to pay ; and claimed judgment for that amount, — on demurrer to the 
complaint, that it did not state facts sufficient to constitute a cause of 
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action, Seldon, J., said, " This case presents the question, how far the 
code has converted what before was a mere equity, into a strictly legal 
right, and to what extent it has abolished the distinction between legal 
and equitable remedies. It is not claimed that the facts in the com- 
plaint in this case would, prior to the code, hare been sufficient to main- 
tain the action ; but it is supposed that, as the insurance company would 
be entitled to the avails of any recovery against the defendants, the action 
must, pursuant to section 111, be brought in its name. It becomes ne- 
cessary, in this case, to give some interpretation to section 111. Very 
little has yet been done by judicial decisions to settle its meaning. The 
question must be presented in a variety of cases, and under a variety of 
forms, before the limits of the change it has introduced can be accurately 
and with certainty defined. It may, however, be safely assumed, that 
it was not intended to convert, in all cases, a mere equitable into a legal 
title. It would require language far more clear and explicit, to introduce 
so important a change. For instance, a man has entered into a written 
contract for the purchase of land, and has paid the purchase-money ; is 
he, by force of this section, invested with the legal title, and can he bring 
an action to recover the possession ? Is an obligation to convey, which 
equity will enforce, made by this legislative provision equivalent to a 
conveyance ? No one would venture to assert this. So of personal 
property. An obligation to sell, however imperative, cannot be made 
the same thing as an actual sale, nor can the remedy upon it be the 
same. In view of these examples, we may safely affirm that the legis- 
lature never intended by section 111 to go the absurd length of pro- 
viding that an action purely legal might be maintained upon a right or 
title purely equitable. Such a provision would uproot multitudes of 
fixed legal ideas, and abrogate the distinctions which form part of the 
web and fibre of our judicial system ; nay more, it would be virtually 
enacting that things in nature different, shall in law be the same — a 
stretch of legislative power which has not yet been attempted iu this 
State. It has been said in some of the early canes under the code, that 
the effect of section 1 1 1 is to apply to all cases, with slight modifications, 
the rules in relation to parties which formerly obtained in courts of 
equity. But further experience and reflection have served to show that 
this cannot with propriety be done ; and there is do necessity, in order 
to give full scope to section 111, for putting this broad construction upon 
it As the rule in equity has always been in accordance with the pro- 
visions of that section, it must have been intended to introduce some 
change in respect to plaintiffs in actions of a purely legal nature ; and as 
the rule has always been, and is still, that such actions must be prose- 
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cuted in the name of the party having 'the legal right or interest, the 
change contemplated could be no other than the conversion of what 
before were equitable into legal rights. But I have already shown the 
absurdity of Supposing that this transmutation was to extend to all cages. 
What, then, were the specific cases which the legislature had in view f 
The answer to this question does not appear to me to be difficult. It 
was intended to authorize a suit at law in the name of an assignee of a 
chose in action, and thus to abrogate the rule of the common law which 
renders such things unassignable. That this was its principal, if not its 
whole design, I think is clear. It is shown by the very next section of 
the code, which, evidently following up the same train of thought, refers 
exclusively to actions by assignees of things in action. The amendment 
introduced, after the last revision, to section 111 itself, has the same 
tendency. In order to bring a case within section 111, there must be 
an assignment in fact An obligation to assign, or a state of circum- 
stances which would operate to transfer the equitable interest in the 
thing in action, w^J not be sufficient. There must be that done which, 
before the code, would have passed the legal title but for the rule which 
denied the assignability of such an interest. There are other reasons why 
the plaintiffe cannot sustain this action. Section 111 is, by its express 
language, inapplicable to the assignment of a thing in action, not 
arising out of contract. As there could, therefore, be no express assign- 
ment of this claim, which grows out of a tort by the act of the party, it 
would seem to follow that no assignment can be implied." Merchants' 
Mut. Ins\ Co. v. Eaton, 11 Leg. Obs., 140. 

A complaint stating that the " defendant is indebted to the plaintiff 
in the sum of $871, for goods sold and delivered by the plaintiff to the 
defendant, at his request, on the 1st day of May, 1849, and that such 
sum is now due to the plaintiff from the defendant, for which the plain- 
tiff demands judgment," was demurred to ; and the court of appeals held 
it sufficient; and that the word "due" used in such complaint, im- 
ported not merely indebtedness, but that the time when payment 
should have been made has elapsed. Allen v. Patterson, Court of Ap- 
peals, December, 1852. This decision is important, as affording a very 
concise and convenient precedent for a complaint for goods sold and de- 
livered. It is material, however, to observe, that the question on the 
sufficiency of this complaint arose on demurrer ; and it does not follow 
that the complaint might not, on motion, have been held to have been 
too indefinite and uncertain. 

Where a fact is stated in a pleading, which of itself constitutes a 
cause of action, or a defence to the action, the intent to rely upon it k 
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a necessary inference. No allegation to that effect is requisite. Per 
Sanford, J., in Bridge v. Payson, 5 Sand. S. G. R. t 216. 

A complaint must state the facts on which the plaintiff relies as 
establishing Aw right to maintain the action, and not, instead of those 
facts, the inference's which the pleader may deem to be conclusions of 
law. Mann v. Morewood y 5 Sand. S. C. R, 557. 

It belongs to the court to draw the legal conclusions from the facts 
which are alleged to constitute the cause of action ; and to enable the court 
to perform that duty, all those facts must be stated in the complaint lb, 

£ pleading under the code must be so expressed as to be plain, that 
is, intelligible to those who understand the language ; and. hence, the 
words are to be understood in their ordinary and popular sense. lb. 

When a complaint alleges an overpayment, and claims judgment for 
the sum overpaid, the averment will be construed to mean an overpay-, 
ment in money, and can only be sustained by proof of that fact, lb. 

The relief to which a plaintiff may be entitled, must depend on the 
facts of the case; hence, to enable the court to judge, pf the relief that 
ought to be given, the transaction in all its material circumstances, must 
be pet forth in the com plaint j IL 

The "facts " which are required to be stated as u constituting the 
cause of action," can only mean real traversable facts, as distinguished 
from propositions or conclusions of law ; since it is the former, not the 
latter, that can alone with any propriety be said to constitute the cause 
of action. It may be true, the code has not carried out its own princi- 
ples to their legitimate result, by requiring the parties, in all cases, to 
conduct their pleadings to a definite issue. But this is certainly no rea- 
son for violating those principles in the construction of the pleadings that 
are required. We are not to repeal the code by judicial construction, 
because we may believe it to be imperfect. /&. 566. 

u To say one is in debt, is ju*t as much a conclusion as to say that 
one is embarrassed with debts. From the course this notion of conclu- 
sions as distinguished from facts seems, to be taking, it is as well to state, 
that the decisions upon this point refer to conclusions of law, to be 
deduced from facts which may or may not efxist. Such was the deci- 
sion in Parker v. Hagerthy, 1 Ala. R., 730, where we held that whether 
one was or was not a tenant is a legal conclusion. So in Lawson v. 
Orear, 1 ib. 784, it is said the condition of insolvency is a legal cpnclu-, 
sion." Mussey v. Walker, 10 Ala. R., N. S, 290. 

The code does not require that facts not within the personal knowl- 
edge of the party should be averred in a pleading upon information as 
well as belief : an averment upon belief is sufficient An averment that 
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material facts are true as the party believes, is equivalent to an aver- 
ment of the facts upon belief. Radway v. Mather, 5 Sand. S. C. R, 
654. 

Thus, where in an action by an indorsee against the indorser of a 
promissory note, tha complaint contained these averments, M And the 
plaintiff says he believes that when the said note became due and pay- 
able, the same was duly presented to the maker thereof for payment, 
and payment thereof was demanded of the said maker, who neglected 
to pay the same, and that due notice thereof was given to the defend- 
ant," the defendant demurred to the complaint, that it did not allege 
that when that note became payable it was duly presented to the ma- 
ker for payment, and that it did not allege that due notice had been 
given to the defendant of the demand and refusal of payment The 
demurrer was held to be frivolous ; and Duer, J. — Oakley Ch. J., concur- 
ring — said, " The code does not in terms require that matters contained 
in a pleading which are not within the personal knowledge of the 
party, shall be stated upon his information and belief; and by the sec- 
tion which prescribes the form of the verification, it is only to his belief 
of such matters that he swears. (Code, § 157.) It is a reasonable, if 
not a necessary inference, that his belief only is requisite to be stated. 
The object of the code is that every suit shall be prosecuted and 
defended in good faith, and this is secured if the material allegations in 
the pleading are believed by the party to be true. As the averment of 
his belief is not traversable, a statement of its grounds is immaterial.'' 
Radway v. Mather, 5 Sand. S. C. R., 654. See, however, the case 
next below, which takes a different view of the matter. 

Allegations in a pleading should be positively made, in order to 
prevent immaterial issues and confusion, and the words " as the plaintiff 
is informed and believes" following the allegations of the complaint, 
were stricken out as redundant. Truscott v. Dole, 7 Pr. R., 221. 

The allegation of a fact positively in a pleading, never of itself indi- 
cated that the party was personally cognizant of it. There was the same 
reason for inferring that he stated it on information, that there was for 
supposing that it was stated upon personal knowledge. lb. 

The prescribed form of verification of pleadings does not necessarily 
imply that it appears in the pleading what matters are stated on per- 
sonal knowledge, and what on information and belief. The effect and 
true construction of the verification, is, that bo far as the matters in the 
pleading are within the knowledge of the party they are true, and as 
to the residue, he is either informed or believes them to be true. lb. 
See supplemental note to section 157. 
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§ 143, p. 152. 

Where there are several defendants defending separately, it is no 
more an objection now than it was formerly, that the different defend- 
ants do not serve their answers on each other. Bogardus v. Parker* 
7 Pr. R., 307. 

An order enlarging the time to answer, sh ould be regarded as an 
admission by the party obtaining it, that he means to answer the com- 
plaint as it stands, and should therefore operate as a bar to a future 
motion for its alteration, unless by the terms of the order, the right to 
make the motion is expressly given ; and it is to be understood that 
these rules equally apply where an extension of time is granted by the 
adverse party. Per Duer, J. in Bowman v. S held en, 5 Sand. S. C. R., 
662. 

It is stated in the note, p. 153, that where after order for publication 
of the summons, personal service is made out of the State ; the time to 
answer does not commence to run until the expiration of the time pre- 
scribed for publication ; but in Dykers v. Woodward, 7 Pr. R., 313, it 
was held otherwise, and that under such circumstances, the t'me to 
answer commenced to run from the time of service of the summons out 
of the State. 

Where the pleading is regularly served, and within the proper time, 
bo that the only question is upon its sufficiency, it cannot be disregarded 
and treated as a nullity ; thus, in a case where the complaint was on a 
promissory note, and the defendant, (in Nov. 1851) within the time for 
answering, served an answer denying generally the allegations of the 
complaint, and the plaintiff's attorney returned the answer and entered 
judgment, — such judgment was on motion of the defendant, set aside as 
irregular ; and per Harris, J., " An attorney has no right to determine for 
himself, whether the answer served is sufficient as a pleading. When a 
pleading is served after the time allowed for such service, or when in 
any other respect there is a defect of service, the opposite party may at 
his peril disregard the pleading served. Thus, if it be required that an 
answer should be verified by the oath of the party, and an answer is 
served without such verification, it may be returned, and the plaintiff 
take judgment for the want of an answer. But this rule is not applicable 
to a defect in the pleading itself." Strout v. Curran, 7 Pr. R., 36. 
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§ 144, pp. 153-155. 

A demurrer is only appropriate, when the ground of demurrer is 
apparent on the face of the complaint Getty v. Hudson River A £, 
Co., 8 Pr. R., 177. 

If several causes of action are improperly joined in a complaint, the 
remedy is by demurrer, and not by motion ^o set aside or amend the 
complaint Stannard t. Matice, 7 Pr. R., 4. 

If husband and wife are improperly joined as plaintiffs, the 
objection must be taken by demurrer or answer, an answer on thfl 
merits will be considered as a waiver of the objection. Ingraham v. 
Baldwin, 12 Barb. S. C. R., 9. 

If the misjoinder of husband and wife as defendants is apparent on 
the face of the complaint, a demurrer is the proper mode of raising an 
objection to the misjoinder. Bailey v, Easterly, 7 Pr. R., 495. 

A complaint is bad, and may be demurred to, which alleges the 
taking, detention, and conversion of personal property, and claims not 
only damages for the conversion, but also a redelivery to the plaintiff. 
Maxwell v. Farnam, 7 Pr. R., 236. 

The pendency of a prior suit in the courts of the United States, or 
the courts of a sister State, never was a defence to an action in this State ; 
and the code has not changed the rule in this respect Cook v. Litch- 
field, 5 Sand. 8. C. R., 330. 

The case of Haire v. Baker, 1 Selden, 357 involved a question 
whether there was or was not another suit pending between the same 
parties for the same cause. The facts as admitted, and as stated in the 
complaint, were that in Feb. 1 843, respondent purchased the appellant's 
form, and agreed to pay therefor <4 $ 1 000, or thereabouts," and in part 
payment assumed a mortgage of $680. That appellant gave respondent 
a deed for the farm covenanting 'that the premises were free of all 
incumbrances. That by mistake the said mortgage was not excepted 
in said deed ; that the respondent permitted the mortgage to be fore- 
closed, and his title to the premises thereby extinguished, and after- 
wards commenced an action of covenant on .said deed against the 
appellant, alleging as a breach the existence of said mortgage. The 
appellant asked to enjoin the respondent from prosecuting his action on 
the covenant and to have the deed and covenant made to conform to 
the agreement of the parties, tfho respondent demurred and alleged 
as ground of his demurrer, that the facts stated in the complaint 
belonged to the suit on the covenant, and were not properly the 
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subject of another action. The demurrer was allowed in the court 
below ; but the court of appeals reversed that judgment, and held that 
in an action to recover damages for the breach of a covenant against 
incumbrances, the defendant under the code may show, by way of de- 
fence, that the incumbrance referred to as constituting the breach of the 
covenant, was by urn take omitted to be excepted from its operation. 
As the defendant in such action could not hare affirmative relief upon 
his answer, a cross action to obtain a reformation of the covenant, and in 
the mean time to stay proceedings in the action for damages, was held 
proper. This decision was made in September, 1851, and seems to 
rest on the fact that the appellant could not have affirmative relief in 
the action on the covenant The legislature have since amended the 
code, and expressly declared that the court u may grant to the defend- 
ant any affirmative relief to which he may be entitled" (Code, § "274) : 
perhaps, therefore, the case of Haire v. Baker, has ceased to be 
authority. 

It is doubtful whether a defendant can avail himself of any cause 
of demurrer other than those specified in section 144. The point was 
adverted to in Haire v. Baker, 1 Selden, 363, but not' passed on ; ex- 
cept that Foot, J., in a dissenting opinion, bays, " The appellant ' con- 
tends that the respondent cannot set up the pendency of the former 
action on demurrer, because it is not one of the causes of demurrer 
allowed by the code. In this he is mistaken. Conceding, for the pur- 
pose of this opinion, that a demurrer cannot be interposed in any cases 
except those stated in the code (a proposition to which I am by no 
means prepared at present to* assent)," &c. In a case in. the supreme 
court, Harris, J., said, "I have supposed that a party now, whatever his 
taste might lead him to adopt, can only be indulged in such pleadings ; 
as the code prescribes : whatever is not expressly authorized by its pro- 
visions, is no longer a pleading. I suppose a demurrer in any other 
than the cases prescribed by the code would be a nullity." Simpson 
v. Loft, 8 Pr. R., 235. 

In Beale v. Hayes, 5 Sand. S. C. R., 640, it was held, that it is no 
ground of demurrer to a complaint' that plaintiff claims judgment for more 
than by his own showing he can be entitled to recover. The complaint 
in that case set forth a contract containing a clause that if either patty 
broke said contract he should forfeit to the other, as liquidated damages, 
£3,000 sterling ; and then the complaint asked judgment for $40,000. 
The demurrer was, that the contract liquidated the damages at a cer- 
tain sum, and, without any cause shown, the plaintiff claimed unliquid- 
ated damages to a larger amount. Duer, J., held, the objection could 
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not be raised by demurrer. " The only grounds of a demurrer are 
those enumerated in section 144 of the code ; and it is admitted that 
it is only to the last subdivision of that section that the cause of 
demurrer assigned can by any possibility be referred. But this con- 
struction, if possible, is far too refined and strained to be adopted. I 
cannot say that the complaint does not 4 state facts sufficient to consti- 
tute a cause of action.' The complaint sets forth a valid agreement, 
and assigns a positive breach ; and these are all the facts that are ne- 
cessary to be proved to entitle the plaintiff to recover. Whether he can 
be allowed to prove damages exceeding the sum stipulated in the 
agreement, it may be admitted, is a question of law ; but as it is a 
question which respects the event, and not the cause, of the action, it 
can be raised only upon the trial." 

§ 146, pp. 155, 156. 

Six grounds of demurrer are specified in the code. It is enough 
to authorize a demurrer, that any one of these objections appears upon 
the face of the complaint The demurrer must specify distinctly, upon 
which of the several grounds of objection which justify this pleading 
the party relies ; and if the ground of objection stated in the demurrer 
is in substance any one of those specified in section 144, it is good as 
a pleading ; and, except in reference to the alleged want of jurisdiction 
(whether of the person or the subject matter), or a defect of parties 
(plaintiff or defendant), all grounds of demurrer may be properly 
stated in the very words of the 144th section. Getty v. Hudson B.JL 
Co., 8 Pr. R. f 177. But in Hinds v. T wed die t 7 Pr. R., 278, it was 
held, that a demurrer which merely alleges " that several causes of ac- 
tion are improperly united in the complaint " is nothing but a general 
demurrer, and is unauthorized. 

A demurrer which merely alleges " that the complaint does not 
state facts sufficient to constitute a cause of action," is sufficient. John- 
son v. Wetmore, 12 Barb. S. C. R., 433. 

On this point there have been conflicting decisions ; but it is supposed 
that the law is now settled by the case of Havre v. Baker, 1 Selden, 
857, where it was held, that a demurrer stating in the words of the 
statute " that the complaint does not state facts sufficient to constitute a 
cause of action," is sufficiently definite to raise the question whether 
the complaint shows a cause of action ; and see to the like effect 
Noxon v. Leavenworth, 7 Pr. R^ 816 ; Burnham v. De Bevorse, 8 »o. f 
159. 
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§ 146, p. 156. 

It is supposed that if the defendant demurs, and the plaintiff 
amends and serves a copy of the amended complaint, and afterwards 
the defendant puts in an answer to such amended complaint, — putting 
in such answer is in effect a waiver and withdrawal of the demurrer. 
Pierce v. Minium, 1 California R., 470; Brooks r. Minturn, ib., 481. 

§ 147, pp. 156, 157. 

In one reported case, Bailey v. Easterly \ 7 Pr. R., 495, it is said, 
that for one cause of demurrer not appearing on the face of the com- 
plaint, namely, the misjoinder of parties, the defendant instead of set- 
ting up that objection by answer may move to have the complaint 
amended. But this seems doubtful. 

§ 148, pp. 157, 158. 

An incurable defect in a pleading is not waived by any pleading, 
but may be taken advantage of whenever the parties are before the 
court, either at special term by motion, or on the trial at circuit by 
motion in arrest after verdict. Burnham v. De Bevorse, 8 Pr. R., 
159. 

Where a defendant claims»upon demurrer to the answer that the 
complaint is defective, he must be held, under section 148, to have 
waived all objections to the complaint not answered or demurred to, 
except the question of jurisdiction and the sufficiency of the cause of 
action. The People v. Banker, 8 Pr. R., 258. 

In the case ol^Davis v. Mayor, <£c, of New York (not reported), 
one question raised on the trial, before the judge, was, that the attorney 
general should have been made a party, to which it was answered, that 
the defendants not having taken the objection either by answer or de- 
murrer had waived it; but Duer, J., said in effect that, it appearing to 
him that a complete determination of the question in the suit could not 
be had without the presence as a party of the attorney general, he had 
not only the power, but it was his duty, under section 122, to order the 
attorney general to be made a party. 

In King v. Vanderbilt, 7 Pr. R., 385, the answer, among other de- 
fences, set up the nonjoinder of oth.er parties as defendants ; and John- 
son, J., said, " The nonjoinder of other parties as defendants, alleged in 
the answer in abatement of the action, cannot be made available to the 
defendant on the trial. The objection, although taken in the answer, k 
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waived, and loses all its force and pertinence, by joining it with an an- 
swer on the merits." And he cites without comment Gardiner v*Clarkj 
6 Pr. R., 449. We have previously expressed our dissent from tho deci- 
sion in Gardiner v. Clark; and the decision in King v. Vanderbilt t 
gives no reason for it. Both cases in this point seem to be overruled, 
and the correct interpretation of the law given by the case of Bridge 
v. Payson, 5 Sand. S. C. R., 210. In that case, the plaintiff sued one 
of two partners. The defendant pleaded, a denial and the nonjoinder 
of his copartner as a defendant On the trial, the plaintiff proved a 
joint debt against the defendant and his partner. The defendant 
moved for a nonsuit, whjch was denied ; and the jury, by direction of 
the judge, found for the plaintiff. The defendant appealed to the 
general term. One of the points made by the plaintiff was, that the 
defendant having taken issue by his denial could not also answer mat- 
ter in abatement Sandford, J. f who delivered the opinion of the court, 
says, " It is objected that after taking issue on the principal fact in the 
complaint, it is too late to allege matter in abatement. This is clearly 
an error. If the matter in abatement constitute a defence; it must be 
stated in the answer. There cannot be two answers, and the answer 
may set forth as many grounds of defence as the defendant shall have. 
A defect of parties apparent in the complaint is ground of demurrer ; 
if not so apparent, it may be set up in the answer." 

§ 149, p. 158-165. 

How Ike denial is to be made. . 

Semble ; That, under the provision allowing a general denial, the 
courts might sanction the old form of pleading the general issue, 
Salinger v. ZtwJfc, 1 Pr. R., 480. 

Semble; That there is a distinction as to the manner of denials, m 
an answer not required to be verified, and in an answer which is re- 
quired to be verified. lb. [This seems introducing an uncalled-for 
and senseless distinction.] 

In the case of Salinger v. Lush (supra), the complaint was for 
slander, and verified. The answer was verified, and dented •' That 
on or about the fourth day of May last, in the city of Williamsburg, in 
the county of Kings, he, defendant, did Speak, utter, and publish, of and 
concerning the plaintiff, in a public manner and in the presence and 
hearing of divers persons, the following fake, malicious, and defamatory 
words " (repeating the words as alleged in the complaint). And per 
Barculo, J., " That this answer, upon general principles of pleading 
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is dearly bad/ cannot be doubted. It simply states that the defend- 
ant did not utter tke precise words, at the precise time, and in the 
particular place and manner, stated in the complaint How much 
of the complaint is true, defendant does not admit or deny : he 
simply swears that it is not all true. This answer may, therefore, 
without being literally false, leave a good cause of action undented. 
If we tolerate this mode of pleading, we abolish the substantial bene- 
fits of a verification. If the answer had not been verified, I should 
have been disposed to 'let it stand, as equivalent to a general denial, 
within the decision of- Kellogg v. Church (4 Pr. R., 339.) By that 
mode substantial justice could be done; for if the plaintiff does not 
require the oath, the defendant has a right to deny the whole de- 
mand or charge in general terms, whether it is true or not, and put the 
plaintiff to his proof. But where the plaintiff requires a verification, he 
is entitled to have the answer drawn with legal certainty and precision, 
so that the defendant's conscience may be brought in direct contact with 
every material part The defendant must meet the substance and im- 
port, not the letters and figures of the complaint Any other construc- 
tion would result in a virtual repeal of the code, so far as it authorizes 
a verification. But lest I should be misunderstood, I will add in this 
connection that I do not by any means consider this answer equal nor 
equivalent to the general issue, as it was formerly understood. That 
plea put in issue all the material facts in the declaration : it was con- 
strued not merely to deny the actual form and manner of the charge, 
but to controvert the substance of every cause of action contained in 
the declaration. As applied to the case before us, that plea would put 
in issue the uttering of each pet of slanderous words, not only at the 
time and place, and under the circumstance detailed in the complaint, 
but at any time or place, or under any circumstances which would ren- 
der them actionable. For, as time and place and presence are not 
material, the plea of the general issue, being founded on common sense, 
looks beyond these matters* and controverts only the substantial allega- 
tions of the plaintiff. * * * If the principle of a general denial 
is to be reinstated, I see no reason why the courts would not sanction 
the old form of pleading the general issue, and thus put an end to this 
vexatious and useless course of litigation." 

All the material facts constituting one cause of action, may be 
denied generally or specifically in one answer, but not in the alternative 
form. Otis v. Boss, 8 Pr. R., 1 93. And where the complaint alleged, 
that u defendant, being in failing circumstances, purchased goods of 
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plaintiff; and to obtain said goods, and to deceive and defraud plaintiff 
defendant represented to plaintiff tbat he was in good circumstances, and 
worth more than $3,000 over and above all his debts and liabilities ; that 
such representations were false, and were made to obtain possession of 
said goods, defendant having no intention to pay for same " <fec, — the 
answer denied, that defendant was in failing circumstances ; and that 
to obtain said goods and to deceive and defraud plaintiff defendant 
represented to him that he was in good circumstances, or that he was 
worth more than $3,000, or that he did not intend to pay for said 
goods ; or that any representation made by defendant was false or to 
obtain said goods. The plaintiff moved to strike out a portion of the 
answer, on the ground that it set forth two defences not separately 
stated ; and it wa* contended that if the defendant did not make the 
alleged representations, then he had a good defence on that ground 
alone, and if he did make the alleged representations, and they were 
true, then their truth was a defence, and that by denying as well the 
making as the falsity of said representations, two defences were com- 
bined in one answer. But, by Shankland, J., " I am of opinion that it is 
comment for the defendants to answer as they have done in this case, 
because the 149th section of the code permits the defendant to deny 
generally or specifically each material allegation of the complaint con- 
troverted by the defendant, and every material allegation not denied 
by the answer as prescribed by section 149 is admitted. The defend- 
ants had the right by a general denial of the complaint to oblige the 
plaintiff to prove both the representations and their falsity ; and the spe- 
cific denials of the answer, require him to do no more than that The 
answer does not contain a double defence, because it denies two facts 
both of which are necessary to make out a cause of action. If this were 
so, an answer could never deny more than one material allegation of 
the complaint, and would of necessity admit all the rest; or the defence, 
although consisting of bald denials of allegations on the other side, 
would call for as many separate answers as there are material allegations 
to be denied. I am of opinion that all the material facts constituting 
one cause of action, may be denied in one answer, however numerous 
those facts may be. Nor is there anything inconsistent in the denials 
contained in this answer ; for it may be true that the defendant never 
represented to plaintiff that he was in good circumstances, and yet he 
may in fact have been in good circumstances. It would be exceed* 
ingly unjust to drive him to admit either that he made the representa- 
tions of his wealth, or that they were false. I hold that he may deny 
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both. The answer seems to be defective in one respect not alluded to 
by the court at special term, nor in the notice of motion, namely, it 
denies the allegations of the complaint in the alternative form — that he 
made this representation, or that, or that, or that, and thus leaves it 
uncertain what he means to deny. The defendant probably intended 
to use the word ' nor ' instead of * or,' but he has not done so." 

In an action to foreclose a mortgage brought by the assignee of 
the mortgage, the defendants put in an answer, denying that the mort- 
gagee, for a valuable consideration paid by the plaintiff duly assigned, 
transferred, and delivered the mortgage to the plaintiff; and alleged that 
the same if ever sold by the mortgagee, was in fact sold to 6. one of 
the defendants, and that if any assignment was ever executed by the 
mortgagee to the plaintiff, the same was only so in form, and that B. 
furnished the money to purchase the same ; and that he was the true 
party in interest, and that the suit should have been brought in his 
name, — held that the answer was defective, because it set up matter in 
avoidance, without admitting that but for the avoidance the action 
could be sustained ; because it was hypothetical ; because it set up mat- 
ter in avoidance, and at the same time denied the allegation it sought 
to avoid ; and because it attempted to show, arguinentatively, that the 
mortgage had been paid, without asserting the fact. Arthur v. Brooks, 
14 Barb. S. C. R., 533. 

An answer which denies on oath that the defendant has any knowl- 
edge or information sufficient to form a belief, that the payee indorsed 
and delivered the note to the plaintiff, intended to meet a correspond- 
ing allegation in the complaint, — is a material part of the issue, and 
comes within one of the alternatives allowed by section 149. Sherman 
v. Bushneil, 1 Pr. R., 171 ; and per Mitchell, J. : •' This answer substan- 
tially admits that the defendant made the note sued on, but denies that 
he has any knowledge or information sufficient to form a belief that 
the payee endorsed and delivered it to the plaintiffs. This is a material 
part of the issue. The plaintiffs obtained an order at the special term, 
striking out the answer as sham, because affidavits were produced 
which made it very probable that defendant did know that the payee 
had so indorsed it. On appeal the plaintiffs contend that a defendant 
must answer as of his knowledge as to matters which it is presumed 
are within his knowledge. This is to overturn the privilege given him 
by the code, which is in the alternative to deny the plaintiff's allegation, 
or to deny any knowledge or information thereof sufficient to form a 
belief. If a different rule has been adopted in courts, other than the 
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supreme court* it seems too clearly at variance with the law to he fol- 
lowed. 

New Matter. 

What is new matter. — An answer of payment is not new matter re- 
quiring a reply. Van Gieson v. Van Gieson, 12 Barb. S. C. R M 520. 
This case was decided when the code required new matter in the answer 
to be replied to, or be considered as admitted. 

A defence of nul tiel corporation is not new matter constituting a 
defence. Stoddard v. Onondaga Annual Conference, 12 Barb. S. C. R. 
516. 

How new matter is to be pleaded. — In the case of Truscott v. Dole 
(7 Pr. R., 221), Sill, J., after a very ingenious argument, came to the con- 
clusion and decided that the allegations of a pleading, whether of matter 
within the personal knowledge of the party pleading, or of matter 
alleged on his information and belief only, should be alleged positively ; 
and that the words, " as defendant believes," or words to a like effect, 
prefixed or affixed to an allegation, were redundant. This decision, 
Irowever, does not appear to have been followed to any great extent. 

An answer is insufficient, if it denies merely upon information an 
allegation, the truth or falsity of which is within the defendant's own 
knowledge, Edwards v. Lent, 8 Pr. R , 28 ; but if the facts are not 
within the personal knowledge of the defendant, it seems an averment 
on belief is sufficient. Radway v. Mather, 5 Sand. S. C. R., 654. 
Thus, where the allegations of a complaint were, " the plaintiff believes," 
&c, Duer, J., held, that the objection that an allegation is on belief 
only, is a formal objection, and should not be taken by demurrer, and 
then continues, " The code does not, in terms, require that matters con- 
tained in a pleading, which are not within the personal knowledge of 
the party, shall be stated on his information and belief; and by the sec- 
tion which prescribes the form of verification, it is only to his belief of 
such matters that he swears. It is a reasonable, if not a necessary 
inference, that his belief only is requisite to be stated. The object of 
the code is, that every suit shall be prosecuted and defended in good 
faith, and this is secured if the material allegations in the pleading are 
heheved by the party to be true. As the averment of his belief is not 
traversable, a statement of its grounds is immaterial. It is true that 
the form of the verification requires the party to swear to his belief of 
the matters stated in the pleading on information and belief; and hence 
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it is inferred that this statement must be found in the pleading ; but, 
even upon the supposition, which I am far from admitting, that this form 
of the verification must be literally followed, a statement on belief may 
be fairly construed as a statement by implication on information, since, 
as a general rule, it is on information that the belief must be founded." 
(Radway v. Mather, supra.) 

The code prescribes three forms in which a defendant may put in 
issue the allegations of the complaint. The first is when the fact 
alleged is a matter within the personal knowledge of the defendant ; the 
second is when the matter alleged is not within the personal knowledge 
of the defendant, but, relying on information, he either believes or does 
not believe the allegation to be true ; the third is when he has no such 
knowledge or information as will enable him to form a belief whether 
the allegation be true or not. These forms of pleadings may not be 
indiscriminately adopted. If the matter alleged is such as must, from 
its very nature, be within the defendant's own personal knowledge, he 
cannot deny it upon information merely. If it be a matter respecting 
which he have no personal knowledge, he must deny it upon his inform- 
ation, if he has such information as will enable him to say he believes it 
to be untrue. When he is unable, either from his own knowledge or 
upon information he has received, to say whether the allegation is true 
or not, he may say so, and this will be sufficient to put the allegation in 
issue* The answer will be insufficient, if it denies merely upon informa- 
ataon, an allegation the truth or falsity of which is within the defendant's 
own knowledge. So, also, it will be insufficient if it allege merely that 
the defendant has not sufficient knowledge on the subject to form a be- 
lief, without referring to his. information. It is only when he has neither 
knowledge nor information sufficient to enable him to form a belief on 
the subject, that he can controvert an allegation under this provision. 
Per Harris, J., in Edwards v. Lent, 8 Pr. R., 28. 

The code now requires a general or specific denial ; and the defend- 
ant must answer absolutely, without any qualification whatever ; unless 
he has neither knowledge nor information sufficient to form a. belief ; 
and a denial of a material allegation of the complaint on information 
and belief is not such a denial as is prescribed by the code, and the 
complaint in respect of the allegations referred to by such a form of de- 
nial, must be taken as true. Hachet v. Richards, 11 Leg. Obs. 315. 
Thus, where an answer admitted (by not denying) all the facts in the 
complaint, but simply denied on information and belief the concluding 
allegation of the complaint, that the plaintiff had sustained damage to a 
6 
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certain amount, — Daly, J., gave judgment for the plain th% and remarked, 
" The code now requires a general or specific denial of each material 
allegation, or else of any knowledge or information thereof sufficient to 
form a belief. The clause allowing a denial according to his knowledge, 
information, or belief, has been stricken out; and I suppose the construc- 
tion of the amended section now is, that the defendant must deny abso- 
lutely, without any qualification whatever, unless he can deny that 
he has either knowledge or information sufficient to form a belief. 
Where he cannot do this, as where he has knowledge or information, 
and hat formed a belief, he must deny positively ; for he cannot traverse 
the allegation now except in one of two modes. The intention of the 
legislature appears to have been, to allow the defendant less latitude in 
traversing the complaint than theretofore; for they have designedly 
omitted the provision allowing a denial upon knowledge, information, or 
belief, and substantially reenacted the form prescribed when the code 
was first passed (Code of 1848, § 122), and which form must now be 
strictly .followed." lb. We regard the foregoing remarks as a 
correct interpretation of the law. The decision seems in conflict 
with numerous expressions in other cases ; but probably those expres- 
sions escaped their authors without having their attention directed 
to the fact of the alteration effected in the 149th section by the amend- 
ment of 1852. Thus, in Kinkaid v. Kip, 11 Leg. Obs., 314, Emmet, 
J., assumes that a denial may be made on information and belief; so did 
Harris, J., in Edwards v. Lent, 8 Pr. R., 28 ; and, as it would seem, so 
did Duer and Oakley, JJ., in Radway v. Mather, 5 Sand. S. C. R., 655. 
The construction of Daly, J.,_seems to be corroborated by the decision in 
Truscott v. Dole, 1 Pr. R., 221, the reasons for which are given in the 
note to § 142, p. 70, ante. 

" The denial in the answer, that the plaintiff was the lawful owner of 
the note (after an admission that the note was in the possession of the 
plaintiff), and that the defendant was indebted to him thereon, raised 
no issue whatever, but was a denial merely of a conclusion of law, which 
as such, the judge upon the trial, so far from admitting evidence under it, 
was bound to disregard as irrelevant and nugatory. We are in the constant 
habit of striking out such a denial as irrelevant or frivolous ; and we be- 
lieve that the same construction has uniformly been given to it by the 
judges of the supreme court (Pierson v. Squire, 1 Code Rep., 91 ; &, 
84 ; McMurray v. Oifford, 5 Pr. R*, 14 ; Biddington v. Daws, 6 Pr. 
R., 402.)* Per Duer, J. f in Gunter v. Catlin, 11 Leg. Obs., 210. 
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New Matter. 

A pleading which sets up usury, either as a ground of defence or as 
a substantive cause of action, must set it up in clear and distinct terms ; 
and the terms of the usurious contract, and the quantum of the usurious 
interest or premium, must be specified, and distinctly and correctly set 
out And where, in an action on a promissory note, the answer alleged 
that " said note was usurious in its inception,' 1 and that the payee knew 
it was executed fraudulently, and to sell usuriously above the rate of 7 
per cent per annum, to wit, one and a half per cent, per month, — held, 
that this was not a sufficient allegation of usury to allow evidence to be 
given of it Gould v. Horner, 12 Barb. S. C. R., 601. 

Miscellaneous, 

What was a defence before the code, is still a defence, except in the 
instances where the code itself has altered the law. Bridge v. Payson y 
5 Sand. 8. C. R., 217. 

There is no occasion for the answer to contain any prayer for relief, 
or to demand relief where none is sought by defendant (except to be 
exempt from the plaintiffs claim.) Defending against plaintiffs claim 
is not asking affirmative relief ; all that is sought is, to prevent the plain- 
tiff recovering a judgment Nor is it necessary, after inserting in the 
answer a statement which shows that the plaintiff ought not to recover, 
to accompany it with the reason why he should not recover. Where 
a fact is stated in a pleading, which of itself constitutes a cause of action, 
or defence to the action, the intent to rely upon it is a necessary inference. 
No allegation to that effect is requisite, either in a complaint or answer. 
Bridge v. Payson, 5 Sand. S. C. R., 210. 

In an action for the conversion of property, an answer which denies 
each and every allegation in the complaint, is a denial, not only of the 
conversion, but of the plaintiff's title ; and under it evidence that the 
plaintiff had no tide, is admissible. The evidence was admissible under 
the general issue according to the former practice, and is equally so 
under the code. Robinson v. Frost, 14 Barb. S. C. R., 586. 

In a suit to foreclose a mortgage, the complaint alleged the making 
by the defendant of a bond conditioned for the payment of a certain 
sum and interest ; and that if default should be made in payment of the 
interest, the principal should immediately become due ; and that the 
mortgage contained the like condition as that contained in the bond. 
The answer denied that the mortgage contained any such condition as 
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alleged. It was held 1,hat the answer was sufficient, and that it took 
issue on a material allegation. Dimon v. Bridges, 8 Pr. R., 16. 

In an action on two promissory notes, the defendant answered, 1st, 
that he had no knowledge or information sufficient to form a belief 
whether the plaintiff was the lawful holder and owner of the two notes ; 
2dly, an alleged agreement, contemporaneous with the notes, to renew 
them on request; and alleged a request and refusal to renew. The 
second part of the answer was held to be clearly irrelevant ; and as to 
the first part, it was said, "The answer admits the making and delivery 
of the notes to the plaintiff, that they are unpaid, that he is the real 
party in interest in the action — but professes ignorance whether he is 
the lawful holder and owner. On the facts admitted, the plaintiff is in 
judgment of law the lawful owner and holder, and on producing the 
notes on the trial, he is entitled to recover ; and the answer contains no 
allegation of fact which, if proved, would be a defence." Fleury v. 
Boget, 5 Sand. S. 0. R., 646. 

An answer which sets up as a defence a tender after suit brought, 
should state the amount tendered ; and the tender must be of the 
amount due, and the costs of suit to the time of the tender. The People 
v. Banker, 8 Pr. R., 258. 

A corporation is held to greater strictness in pleading, where it is 
sued, and undertakes to justify, under its corporate character, or title, 
than when it sues. Millar v. Spatman, 1 Saund., 339, n. 2 ; Stoddard 
v. Onondaga Annual Conference, 12 Barb. S. 0. R., 5*75. 

Where an answer sets up as a defence, the pendency of a former 
suit for the same cause of action, it is sufficient, to avoid the effect of such 
answer, for the plaintiff to show that the former action was discontinued 
after the service of said answer. Averill v. Paterson, Court of Appeals, 
October, 1853. 

" Before the code, the only defence which could have been pleaded, 
in an action on a judgment, would have been nul tiel record. Nil debit r 
or any defence upon the merits, or which went to question the conclu- 
siveness of the record, would have been entirely inadmissible. The only 
issue to be tried, the issue of nul tiel record, would have been tried by 
the court. The record being in this court, the court would have tried it 
by inspection ; and no other evidence on the part of the plaintiff or de- 
fendant, could have been offered. These were the rules of pleading and 
trial before the code, and I am not aware that the code has altered 
them. It has not abolished the principle, that rights secured by judg- 
ment cannot be contested ; that the evidence furnished by the reconl of 
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such judgment, cannot be controverted ; and that, on producing the 
record, the plaintiff is entitled to judgment" Dobson v. Pearce, 10 
Leg. Obs., 111. 



§ 160, pp. 166, 167. 

What is a counter-claim. 

u It may be, and no doubt is, many times difficult to determine, 
whether the matter set up in an answer, is a counter-claim or not The 
word • counter ' is defined to be 4 contrary to,' • contrary way,' ' op- 
position to,' Ac. The word 'claim 1 is defined to mean, 'the demand 
of anything that is in the possession of another/ ' to demand,' * to 
require,' <fcc. The compound, 'counter-claim,' as used in the code, 
must be regarded, apd in my judgment construed, to mean an opposi- 
tion claim or demand of something due — a demand of something 
which of right belongs to the defendant, in opposition to the right of 
the plaintiff. It has been found very difficult to apply the term ' coun- 
ter-claim ' to the various actions which are daily arising in our courts ; 
and I very much doubt whether a more perplexing, undefinable, im- 
practicable combination of words could have been joined together in 
the English language, than those selected in this particular, by the 
modern reformers who claim to stand as sponsors to the present code. 
It will be seen that in this very section, the legislature are made to 
require of the lawyers, by a positive enactment, as matter of law, 4 that 
ordinary and concise language, without repetition/ shall be employed in 
a reply to an answer containing a counter-claim, when, in the same sec- 
tion, a compound is, so extraordinary and uncommon as not to be found 
in any dictionary extant It has been said, that consistency is a jewel. 
It is not, however, to be found in the code of procedure." Per 
Crippen, J., in Silliman v. Eddy, 8 Pr. R., 123. But the remedy 
being new, and wanting a name, why is it inconsistent to give it a new 
name? 

"lam not clear that the answer does not set up a counter-claim. It 
states, in answer to the claim of the plaintiff under a will, that the test- 
atrix, in her lifetime, by deed, conveyed the property in question to the 
defendant This is a claim, by an independent and hostile title, to the 
same property* It is, therefore, a claim in some respects counter or 
contrary to the claim of the plaintiff, whether it falls within the term 
counter-claim or not. It is unnecessary to attempt to define the precise 
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meaning of this unfortunate compound." Roscoe v. liaison, 1 Pr. 
R., 123. 

In an action for trespass on land, the answer, in addition to a gen- 
eral denial, averred title to the locus in quo to be in the defendant. 
Plaintiff replied to this averment, and defendant moved to strike out the 
reply ; and per Mills, County Judge, " The question arises : what is a 
counter-claim f and it must be confessed, that without the aid of the code 
the meaning of that word would be somewhat doubtful ; but the 150th 
section relieves us from that doubt. The defence set up in the answer 
in this action, does not fall within either of the definitions of counter- 
claim, given by section 150 ; but it is a defence entirely separate and 
distinct from, and in no way connected with or growing out of, the 
transaction set forth in the complaint Williams v. Upton, 8 Pr. R., 205. 

After giving place to the foregoing, it seems but right to hear the 
codifiers' reason for tmVsection. They say, — " The first subdivision of 
this section is intended to remove a doubt which has been sometimes 
expressed, whether affirmative relief can be given upon an answer setting 
up a defence which heretofore would have been accounted equitable 
only. For example, in the case of an action to dispossess an occupant 
of land, the defendant claims to occupy under a contract to purchase, 
and asks on his part for a judgment that the plaintiff give him a 
conveyance. It is the intention of the code, that the whole controversy 
between the parties should be settled in one action, and that either 
plaintiff or defendant should have such relief as the nature of the case 
requires. It is as easy to do this, as it is to decide upon what was con- 
sidered a mere equitable defence to a legal demand, and there is no 
difficulty in either. Suppose an action on a written agreement, to 
recover damages for not performing it. The defendant answers that 
the writing does not express the intention of the parties, and that he 
did perform it according to the real agreement between them. Is such 
a defence admissible under the code ? That question involves another, 
which is this : is the agreement, by the law of the land binding upon 
the defendant as it stands, or is it not ? Now if it be not binding upon 
him, that is, if before the code he could by any form of action get rid 
of it, he can do so now in the action prosecuted under the code. The 
effect of the code is to open the door to remedies without disturbing 
rights. It has not changed the rights of the parties. It has simplified 
and shortened their remedies." See the fourth report of the Com- 
missioners on practice and pleading (1850) pp. 267-9. 

" The counter-claim allowed by the code must arise out of the trans- 
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action set forth in the complaint as the foundation of the plaintiff's 
claim, or be connected with the subject of the action." In the case of 
a widow suing to recover her dower in the real estate of her late hus- 
band, the defendant cannot set up by way of counter-claim, that the 
plaintiff has, since the death of her husband, received the rents of such 
real estate. For the transaction on which the cause of action is 
founded consists of the facts of marriage, seizen, and death, of the hus- 
band. And the matter sought to be set up by way of counter-claim, 
could not arise until after the death of the husband. Semble, however, 
that if the plaintiff had claimed damages for the detention of her dower, 
the rents received by her since the death of her husband would have 
constituted a counter-claim. Bogardue v. Parker, 1 Fr. R, 303. 

The second subdivision of this section changes the law of set-off, so 
as to allow a defendant to set up any counter-claim arising on contract, 
whether it would have been admissible under the former law of setoff 
or not, and even though the plaintiff's claim be one against which a 
setoff could not formerly have been interposed, provided the action is 
on contract* Bearddey v. Stover, 1 Pr. R., 204 ; and in this case, the 
defendant was allowed to amend his answer by adding a counter-claim, 
although the action was to recover unliquidated damages for the breach 
of a special contract, and the ground of the alleged counter-claim was, 
" that the plaintiff was indebted to the defendant for a cause of action 
arising on contract existing at the commencement of the action." 

A set-off (or, counter-claim) is in the nature of a cross-action, and 
may be withdrawn, in analogy to suffering a nonsuit, where the evi- 
dence is found to be too weak to support it ; but like a nonsuit, the 
withdrawal of it ought to be explicit, Muirhead v. Kirkpatrick, 5 
Watts and Serg., 606 ; and we presume the withdrawal would have the 
like effect as suffering a nonsuit, that is, enable the party to bring a sub- 
sequent suit on such counter-claim. 

There seems nothing in the code which renders it compulsory on a 
defendant, if he has a counter-claim to set it up in his answer. Now, 
that the court can give a defendant affirmative relief (s. 2*74), there 
seems no reason why, where he has a counter-claim, he should not be 
compelled to set it up, and thus have in one action a determination of 
the rights of the parties. It has long been necessary for defendants 
sued in the marine and justices' courts, to allege a set-off, if they have 
any, or forfeit it. We observe that the Ohio code, in many respects sim- 
ilar to the code of New York, provides that if a defendant having a 
counter-claim does not set it up as a counter-claim, but brings suit 
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thereon, he can recover no costs in such suit. This provision is worthy 
of imitation. 



Several Defences, 

The provision of this section which expressly allows a defence such 
as had been theretofore denominated equitable, was introduced in 1852 ; 
but before that, Foot, J. in a dissenting opinion in Haire v. Baker, 1 
Selden, 368, said, " Although it is nowhere in the code said in terms 
that if there is a defence in equity to an action brought to enforce a 
strict legal right, that defence shall be interposed by the answer ; yet 
the whole spirit of the provision regulating that branch of practice, 
speaks that language." And see the fourth report of the Commission- 
ers on practice and pleading, p. 267-9. 

To a complaint for goods sold and delivered, the answer denied the 
sale to the defendant, and his indebtedness to plaintiff and then alleged 
that defendant was the agent of another, and that the sale was made 
under a special contract by a third person with defendant's principal. 
Held, on motion to strike out part of answer, that so much of the answer 
as alleged defendant being an agent, &c^ was redundant and imma- 
terial. Leconte v. Jerome, 11 Leg. Obs., 126, and per Ingraham, First 
Judge, " If the defendant was the purchaser, he is liable; if not, and he 
was acting as the agent of another, then it is immaterial what the 
terms of sale were in a contract by a third person. It can be nothing 
but testimony from which the jury are to say whether the defendant 
purchased for himself or not" Ibid. 

In an answer, each statement intended as a defence must be com- 
plete in itself; but to mark it as a separate defence, no formal com- 
mencement or conclusion is required, Bridge v. Payson, 5 Sand. S. 
C. R., 210. Thus, where the answer was " The defendant has no knowl- 
edge sufficient to form a belief whether the goods mentioned in the 
complaint were sold and delivered to him, and he cannot therefore ad- 
mit that he is indebted to the plaintiff. That if defendant is indebted 
to the plaintiff, it is as one of the firm of Payson <fe Co., a firm doing 
business at, &c, and if any goods have been purchased of plaintiff, it 
has been by defendant's partner, for said firm of Payson, & Co," — To 
this answer it was objected after verdict ; that, " part of the answer 
putting in issue the sale to defendant, sets up one defence, and if any 
other were intended, it should have been separately stated." This is 
amplified by insisting that the manner in which the subsequent defence 
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is pleaded, " does not sufficiently show an intent to raise an objection on 
the ground of a nonjoinder of defendant's copartner ; that if properly 
pleaded, the defence would allege in terms that the copartner ought to 
be made a party, or would contain a prayer that the complaint be 
quashed. As to all this, the code requires separate defences to be sep- 
arately stated ; but we apprehend this means nothing more than that 
there shall be ( a plain and concise statement of any new matter con- 
stituting a defence.' Each statement intended as a defence must be 
complete in itself, but the code does not require any formal commence- 
ment or conclusion of such statements. On the contrary, the whole 
spirit of the code is hostile to both." Per Sandford, J., in Bridge v. 
Payeon, 5 Sand. S. C. R., 210. It has been held otherwise in the su- 
preme court; and the decision of the supreme court seems better to 
accord with the spirit of the code, and with justice to the plaintiffs, who 
if the decision of the superior court should prevail, will always be liable 
to be embarrassed by a statement of several matters in an answer so in- 
volved as to render it uncertain either as to what defence is intended, or 
whether there be one or several defences. The answer in Bridge v. 
Payson, supra, is an apt illustration of our meaning : in that case, it 
seems the plaintiff was misled by the uncertain manner in which the 
allegations of the answer were framed, and the defendant really had the 
benefit of his own wrong. 

The ruling of the supreme court on the point above referred to, is, 
"That there is but one safe rule in stating actions or defences; and 
that is, to indicate distinctly, by fit and appropriate words, where each 
cause of action or statement of defence commences, and where it con- 
cludes." Lippincott v. Goodwin, 8 Pr. R, 242. 

The decision in that case was made at special term, and affirmed on 
appeal to the general term at Auburn, in June, 1858. In that case the 
answer contained a general denial and new matter. The new matter 
was introduced in the following form : " and the defendant further says 
that," &c. " That is the way the various statements are made of a de- 
fence consisting of a number of facts which constitute a single defence. 
It is impossible to say, from the form of this whole answer, whether the 
defendant intended it as one single defence or for several, and if several, 
how many, and where each begins or ends." And in Benedict v. Sey- 
mour, 6 Pr. B., 298, Selden, J. after stating that the burden of analyzing 
the pleadings, and separating the causes of action, and defence, which 
they contain, is not to be thrown upon the court at the trial, says, 
" It must be clear to every legal mind upon deliberate reflection, that 
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there can be no proper mode of framing a complaint or answer in a 
common-law action without distinguishing each separate cause of action 
or defence by at least some appropriate commencement, if not conclu- 
sion. The words, * and for a further cause of action,' (or defence, as the 
case may be), would probably be sufficient for the purpose." 

An answer does not contain a double defence, because it denies two 
allegations of the complaint, both of which are necessary to make out a 
good cause of action. Otis v. Boss, 8 Pr. R, 193. The 150th section 
does not relate to defences which consist of mere denials of the allega- 
tions in the complaint, but relates to distinct affirmative defences, — 
such as payments, statute of limitations, release, &c. It must be new 
matter. lb. 

The defendant may include in one answer, a defence in the nature of 
a plea in abatement, with a defence which is in bar of the plaintiff's right 
to recover. See in supplemental note to § 148, p. 75, onto. 



§ 151, p. 167. 

The defendant cannot demur to part and answer another part of a 
complaint which contains but one cause of action, stated in one count. 
In other words, a defendant cannot demur to part of a cause of action. 
Ingraham v. Baldwin, 12 Barb. S. C. R., 9. 



§ 152, p. 168. 

Under the former practice, sham and frivolous answers [pleas] were 
frequently confounded ; but they are carefully distinguished by the code. 
A sham answer is good upon its face, but false in fact ; a frivolous an- 
swer denies no material allegation of the complaint, and sets up no 
defence. Hull v. Smith, 8 Pr. B., 150. 

"It is said that the answer is a sham one, because (from the circum- 
stances) it is to be inferred that it is false, and known to the defendant 
to be so. This is a part, but only a part, of the definition of a sham 
answer. It omits the essential part of the definition, vis. that the an- 
swer sets up new matter. Accordingly, under the old system, the gen- 
eral issue, which was a mere negative, was never treated as sham, but 
only those pleas which had no foundation in the facts of the case, but 
only in the ingenuity and imagination of the attorney. Broom* County 
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Bank v. Lewis, 18 Wend. 566. It was this ingenuity and invention 
which was the evil that was to be corrected, and which could not be al- 
leged against a mere denial, whether of one or of all the allegations in 
the complaint. Ingenuity and invention can be predicated only of new 
matter introduced. The word sham may apply to anything active, not 
to a mere denial. A sham fight, in which all the action was on one 
side, would not be more extraordinary than a sham answer, which mere- 
ly puts in issue the allegations of the plaintiff, without setting up new 
matter. Hie term sham plea was well known when the code was adopt- 
ed. Instances of these pleas may be found in 1 Chitty on Pleading, 575; 
and it had obtained a precise legal meaning applicable only to pleas of 
new matter, and in that known and established sense it was used in the 
code. This answer was also sworn to. For that reason also, as was 
held at the general term of this court, iuMier v. Cartledge (8 Barb. 75), 
it ought not to be regarded as sham." Per Mitchell, J. in Caswell v. 
Bushnell, 14 Barb. 8. C. R. 305, S. C. ; 7 Pr. R. 171. And the court 
refused to strike out as sham an answer denying on oath that the de- 
fendant, the maker of the note sued on, had any knowledge or informa- 
tion sufficient to form a belief that the payee indorsed and delivered the 
note to the plaintiff; it being only one of the allowable modes of deny- 
ing the allegation, in the complaint, that the payee endorsed and deliv- 
ered the note to the plaintiff. 

" This section but adopts the old practice. Sham pleadings, by which 
I understand those which are fictitious or imaginary, devised by the in- 
genuity of the pleader without regard to the facta really existing in the 
case, have always been stricken out on motion. But this practice has 
never been applied to a pleading which, without alleging any new mat- 
ter, merely denies some allegation in the pleading which it purports to 
answer. Such a pleading cannot, in the sense in which the term k used, 
be regarded as a sham pleading. In Barrow v. Miller (5 Pr. R. 247), 
Sill, J. has very clearly distinguished between the office of this section, 
which relates to sham pleadings, and the 247th section, which relates to 
frivolous pleadings." Per Harris, J. in White v. Bennett, 7 Pr. R. 50. 

" The plaintiff has it in his power to secure an answer upon oath ; 
and when he has omitted this precaution, I do not think he ought to be 
heard on motion to question the good faith of the pleading which mere- 
ly denies the truth of what he has asserted." lb. 

SembU, that on a motion to strike out an answer as false, it must 
be shown affirmatively by affidavit, other than the verification of the com- 
plaint in the ordinary form, that the answer is false. lb. 
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Apparently opposed to the foregoing decisions, is Conklin v. Van- 
dervoort, 1 Pr. R. 483. In that case the plaintiff sued on a promissory 
note. The answer was a general denial. The pleadings were not veri- 
fied. Motion was made to set aside the answer as false ; and on the motion, 
the judge was satisfied that the answer was false, and it was conceded 
that prior to the code the general issue could not be struck out as sham. 
Marvin, J. held that there is no longer any general issue in the sense and 
contemplation of the old practice. The answer is now a denial of the 
material allegations of the complaint, or some of them. The present 
system of framing issues rests upon principles widely different from the 
system superseded. " By the code of 1848 all pleadings were to be veri- 
fied, and the law contained no provision touching sham answers. By 
the code of 1849 the complaint might or might not be verified ; if not- 
verified, no verification was required to the answer ; and on this revision 
of the code it was first provided that ( sham answers and defences * 
may be stricken cut on motion. In the code of 1851 it is, 'sham and 
irrelevant answers and defences.' The language is general — sham an- 
swers and defences — not simply sham answers containing a statement of 
new matter. It is clear that extends to an answer consisting of denials 
only, and thus is the provision in accordance with the general system 
contemplated in the code. In Mier v. CartUdge^ 4 Pr. R. 115, decided 
October, 1840, Edmonds, J. struck out an answer containing a denial 
only of an allegation in the complaint. The answer was verified. An 
appeal was taken to the general term, when the decision of the special 
term was reversed upon the ground solely, that, as the plea was verified, 
it ought not to have been stricken out as false on motion. But it was 
very ably maintained that an answer false, though simply a denial of the 
allegation of the complaint, could and ought to be stricken out on mo- 
tion (8 Barb. S. 0. R. 75). The question is discussed upon general prin- 
ciples and the general system of the code, without adverting to the spe- 
cific provision in the code first adopted in 1849. On referring to that 
provision, it seems to me that it cannot be doubted that the court now 
has by statute the power to strike out any sham or irrelevant answer or 
defence. The power extends to all answers or defences, whether they 
contain simply denials or new matter in avoidance." And see to the like 
effect, NkhoU v. Jones, 6 Pr. R. 356. 
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§ 153, p. 169. 

The question raised on this section has been : whether it does or does 
not authorize a reply or demurrer to an answer containing new matter, 
not constituting a counter-claim ? 

In Salinger v. Lusk, 7 Pr. R., 430, Justice Barculo decided that 
the true construction, grammatical as well as legal, of this section is, that 
it allows a demurrer to an answer in all cases of insufficiency in the an- 
swer, whether the answer consists only of denials or of new matter ; but 
it has been held otherwise in a number of cases, and that a plaintiff can 
neither reply nor demur to an answer in any case, except where the new 
matter in the answer constitutes a counter-claim, and then only to such 
counter-claim. Loomis v. Dorshimer, 8 Pr. R., 9 ; Silliman v. Eddy, 
&, 122 ; Putnam v. Be Forest, ib., 146 ; Williams v. Upton, ib., 205 ; 
Simpson v. Loft, ib., 234; Roosa v. The Saugerties and Woodstock 
Turnpike Road Co., ib., 237 ; The People v. Banker, ib., 261 ; Thomas 
v. Rarrop, 7 Pr. R., 57 ; Quin v. Chambers, 11 Leg. Obs., 155. In 
Arthur v. Brooks, 14 Barb. S. C. R., 533, the question was not raised, 
and the court heard an argument, and decided on a demurrer to an an- 
swer. The same observation applies to the cases of Bogardus v. Parker, 
7 Pr. R., 303, and Noxon v. Bentley, ib., 316. The cases above 
referred to, it is supposed, settle this point. Indeed, it is surprising 
how any doubt could have arisen as to the true construction of this sec- 
tion. We subjoin a copy of the section ; and by reading it, omitting the 
part in italics, the true construction is obvious ; and the part in italics 
is only parenthetical. It explains how the reply, when proper, is to be 
made. 

"When the answer contains new matter constituting a counter- 
claim, the plaintiff may, within twenty days, reply to such new matter 
(denying, generally or specifically, each allegation controverted by him, 
or any knowledge or information thereof, sufficient to form a belief; and, 
he may allege, in ordinary and concise language, without repetition, any 
new matter, not inconsistent with the complaint, constituting a defence 
to such new matter in the answer) ; or he may demur to the same for 
insufficiency, stating in his demurrer the grounds thereof; and the 
plaintiff may demur to one or more of several counter-claims set up in the 
answer, and reply to the residue. 9 ' See, also, section 168, which shows 
that it was not intended to require a reply, except to matter constituting 
a counter-claim. 
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In a demurrer to an answer on the ground of insufficiency, it is 
enough to allege generally that the answer is insufficient ; and under 
such an allegation the plaintiff can avail himself of any insufficiency 
which goes to the merits of the answer. Arthur v. Brook*, 14 Barb. 
S. C. R., 533. 

This question arises : If the plaintiff cannot reply or demur to an 
answer not constituting a counter-claim, what can he do where an insuf- 
ficient answer is put in ? Barculo, J., in Salinger v. Lush, 1 Pr. R., 
439, says, " It is clear that an answer of this kind cannot be got rid of 
except by demurrer. If that will not lie, the parties must go to the 
circuit and dispose of the issue as well as they can." In a subsequent 
case the same judge says, "I hold it to be the correct practice at the 
circuit to lay out of the case all the irrelevant allegations as well as the 
immaterial issues contained in the pleadings, and hold the parties to 
trial upon the material issues or points in the case ; and if the complaint 
does not contain a good cause of action, or the answer does not contain 
a defence, I direct judgment accordingly ." Fox v. Hunt, 8 Pr. R., 12. 
And in Thomas v. Harrop, 1 Pr. R., 5*7, where the plaintiffs demurred 
to the answer, Mason, J., after saying that the plaintiffs had mistaken 
their remedy by demurring, says, " They should either have moved to 
strike out the answer, and for judgment, or else noticed the cause for 
trial at the circuit, and applied for judgment there." 

To wait until the trial, and then move to have the answer or certain 
parts of it disregarded, is certainly one way of disposing of an insufficient 
answer, and it seems to be generally regarded as the more safe and ap- 
propriate, or only course to be pursued. An answer may be insufficient 
in part or wholly insufficient. By insufficient in part we mean that the 
answer may contain a denial or statement of new matter proper in 
itself, and properly pleaded, but in addition it may contain a denial or 
statement of new matter, either improper in itself or improperly pleaded, 
or both. Now, in this case it is better for the plaintiff to wait until the 
cause is called at the circuit, and then move to have the insufficient part 
of the answer disregarded, than to have recourse to a special motion 
tot the purpose, before the trial : he obtains on the trial all the benefit he 
could derive from a special motion, and avoids the annoyance of it. 
Where, however, the answer is wholly insufficient, a different course is 
to be pursued ; for it would evidently be a great hardship on a plaintiff, 
where an insufficient answer is put in, to leave him with no better rem- 
edy than to put the cause — not the issue, for an insufficient answer does 
not raise an issue — upon the calendar, and wait until it is reached and 
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called, and then move to hare the answer disregarded. Bat the code 
does not impose this hardship on the plaintiff; and while it swept away 
a demurrer to an insufficient answer not constituting a counter-claim, it 
provided a remedy equally effectual, more simple, and more expeditious. 
An answer wholly insufficient is one that denies no material averment 
in the complaint, and sets up no new matter constituting a defence or 
counter-claim ; and this definition of an answer wholly insufficient, is pre- 
cisely the definition of & frivolous answer, (Brown v. Jenison, 3 Sand* 
S. C. R, 132 ; Hull v. Smith, 8 Pr. R., 150). A frivolous answer, and 
an answer wholly insufficient, are therefore identical ; and the manner of 
getting rid of a frivolous answer, t. e. an insufficient answer, is by a mo- 
tion under section 247, The relief given by that section is a substitute 
for a demurrer, and raises substantially the same questions, Hull v. 
Smith, supra. 

§ 154, p. i?o. 

u It is quite evident that section 154 was overlooked in the amend- 
ment; and in order to make the code consistent, and that section sensi- 
ble, it must be construed and applied as it would be if the word counter- 
claim, instead of the word defence, was contained in it." Per Mills, 
County Judge, in Williams v. Upton, 8 Pr. R., 205 ; and in Quin v. 
Chambers, 11 Leg. Obs., 156, Bosworth J., says, "It (section 154) 
should have been amended by striking out the word defence, and insert- 
ing in its place the word counter-claim. Section 154, to be sensible, 
must now be construed as speaking of new matter, to which a plaintiff 
has a right to reply or demur at his election. The section must be con- 
strued and applied as it would be if the word counter-claim instead of 
the word defence was contained in it." 

A party who succeeds on the trial, on a ground which might have 
been taken advantage of by motion under this section, ought not to re- 
cover costs. Bridge v. Payson, 5 Sand. S. C. R., 217. 

A party by not availing himself of the remedy prescribed by this 
section, does not waive his right to take advantage on the trial of ad- 
missions made by the pleadings. lb. 

% 156, p. m. 

The term " subsequent pleading," used in this section, means subse- 
quent in order of pleading, not subsequent in order of time [when plead.] 
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Therefore, an amended complaint, served after an answer has been put 
in, is not a subsequent pleading to the answer. If the complaint is not 
verified, and after answer the plaintiff serves an amended complaint, that 
does not render it incumbent on the defendant to verify his answer. Hemp- 
stead v. Hempstead, 1 Pr. R. 8 ; White v. Bennett, ib. 59. The facts 
in the latter case were these : The action was on several promissory notes. 
The complaint was not verified, but the paper served which purported to 
be a copy of the complaint, indicated that the complaint had been veri- 
fied. The defendant, however, served an answer without a verification ; 
afterwards the plaintiff verified his complaint and served a copy, and 
then moved to strike out the answer for not being verified. The motion 
was denied. 



§ 157, p. 1*1-174. 

Form of Verification, 

A verification to a complaint in the following form—" A. B., the 
above-named plaintiff, being duly sworn says the above complaint is sub- 
stantially true of his own knowledge" — is defective, Waggoner v. Brown, 
8 Pr. R. 212; and an answer may be made to such complaint without 
a verification. The statute, as to every thing material, should be strictly 
followed, and parties not be permitted to evade it by qualifications or 
reservations of any kind. Ib. 

Where in a pleading all the allegations are positive, and are none of 
them stated to be on information and belief, the verification that it t* true 
to his knowledge, without adding the words, ' ( except as to the matters 
therein stated upon information and belief, and that as to those matters 
he believes it to be true," is a sufficient and proper verification. Kin- 
Jcaid v. Kip, 11 Efeg. Obs. 313. And in such a case the addition of the 
words, " except," <fec, would be improper, because it implies a falsehood, 
and makes the party swear to such false implication. Ib. 

When two defendants put in a joint answer, one defendant cannot 
swear to the want of information sufficient to form a belief on 
the part of his co-defendant. Kinkaid v. Kip, 11 Leg. Obs. 313; 
but where in an action against two defendants they answered, " As to 
each and every allegation of the complaint, they say they have no 
knowledge or information thereof, sufficient to form a belief," the veri- 
fication was in the following form : The defendants, " being severally 
sworn, say, each for himself, that the foregoing answer is true of his own 
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knowledge, except so far as the same alleges a want of sufficient inform- 
ation to form a belief on the part of the other defendant, and that as 
to such allegation he believes the same to be true." On motion to strike 
ont the answer on the ground of a defect in the verification, Emmet, J. 
denied the motion, and said: "The verification in this case contains a 
peculiar exception, in a form and for a purpose altogether different from 
the exception referred to in section 157 of the code, and which was in- 
serted in order to guard each defendant from the manifest impropriety 
of swearing as to the insufficiency of information to form a belief pos- 
sessed by the other defendant, as to the matters alleged in the com- 
plaint not answered upon the knowledge of the defendants. The 
necessity of this exception might have been avoided, by using this form 
of expression in the answer : * These defendants severally say, each for 
himself that he has no knowledge or information thereof sufficient to form 
a belief^ instead of ' These defendants have no knowledge or informa- 
tion thereof sufficient to form a belief.' But, as applied to the answer 
in its existing form, the exception does not impair the verification, 
and was a proper and conscientious reservation to be made by each de- 
fendant," lb. 

The preceding ease seems to be an authority for saying that the 
form of verification prescribed by the code need not be strictly followed ; 
and in Radway v. Mather, 5 Sand. S. C. R., 655, Duer, J.— Oakley, 
CL J. concurring — said, u I am far from admitting that the form of veri- 
fication prescribed by the code must be literally followed? 

Because the form of verification prescribed by the code requires a 
party to swear to the truth of his pleading " except as to those matters 
stated on information and belief w it is not to be u inferred that this state- 
ment must be found in the pleading." Eadway v. Mather, 5 Sand. S. 
0. IL, 655 ; Truteott v. Dole, 1 Pr. R, 221. 

When the Attorney may tnake the Verification. 

The intention of the legislature was, that during the absence or in 
capacity of his client, a pleading may be verified by the affidavit of the 
attorney, stating only his information and belief Lateon v. Lefever, 5 
Sand. S. G. K, 650. The decision in this case was made by Duer, J,, 
after consultation with the other justices of the superior court, and the 
opinion he delivered was concurred in by them ; and in Stannard v. 
Mattice (1 Pr. R, 4.), Parker, J., held, that where a party is not 
within the county in which the attorney resides, the attorney may verify 
1 
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a pleading, though the action or defence be not founded on a written 
instrument in the possession of the attorney, and though all the ma- 
terial allegations of the pleading may not be within the personal 
knowledge of the attorney. But in such case the attorney must set 
forth in the affidavit of verification, his knowledge, or the ground of his 
belief on the subject, and the reasons why it was not made by the 
party. In deciding that case, Judge Parker said : '' Reference has been 
made to Hunt v. Meacham, 6 Pr. R., 400, to show that in all cases 
not founded on a written instrument, the attorney must have personal 
knowledge of all the material allegations of the pleading. It does not 
appear by that case where the attorney resided; and, although the 
language of the decision is broad, it must be construed with reference 
to the facts before the court." In Roscoe v. Maison, 1 Pr. R., 121, it 
was held that the attorney can verify a pleading (giving sufficient rea- 
sons) instead of the party, whenever the party is absent from the county 
where the attorney resides ; and such absence is itself a sufficient reason. 
From these decisions, it may be inferred that Hunt v. Meacham, 
supra, is overruled, and is no longer of any authority. 

Effect of Omitting a Verification, or of a Defective Verification. 

The effect of omitting to verify the complaint, or of a defective veri- 
fication of the complaint, is merely that the defendant may answer 
without verification. Waggoner v. Brovm, 8 Pr. R., 212. But if it be 
required that an answer should be verified by the oath of a party, and 
an answer is served without such verification, it may be returned, and 
the plaintiff may proceed for want of an answer. S trout v. Curran y 1 
Pr. R., 36. 

In Roscoe v. Maison, 7 Pr. R., 121, the answer verified contained 
new matter, not, however, amounting to a counter-claim. The plaintiff 
served a reply to the new matter. The defendant moved to strike out 
the reply, on the ground that it was not sufficiently verified. The 
plaintiff claimed that the motion Bhould be denied, because he was not 
bound to reply at all, and per Barculo, J., " A sufficient answer to that 
position is, that the plaintiff having elected to reply, cannot on the 
question of verification, deny that he was bound to reply." In a subse- 
quent case, Silliman v. Eddy, 8 Pr. R., 122, the facts were similar to 
those in Roscoe v. Maison, supra ; and there Crippen, J., says, " The reply 
was entirely uncalled for, and could have no legal bearing upon the 
rights of the parties ; and, whether verified or not, it did not and could not 
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add to or diminish the rights and obligations existing under the pre* 
▼ions pleadings; therefore the defective or irregular verification was 
▼holly and entirely immaterial, and affords no sufficient ground for a 
motion to set aside the reply " 

When the maker and indorser of a promissory note are sued to- 
gether and put in a joint answer, it must be verified by both, or the 
answer will on motion be held to be only the answer of the defendant 
who verified it ; because the defendants are not united in interest so 
that a verification by one will be sufficient for both. Andrews v. 
Storms, 5 Sand. S. C. R., 609. 



When the Verification may be omitted. 

When it can be seen from the complaint that an admission of the 
truth of its allegations might subject the party answering it to a prose- 
cution for felony, or might expose him to detection, and thus lead to 
such prosecution, his general affidavit that such might be the effect of 
the admission, should be received in lieu of a verification of the answer. 
In such affidavit, the particular facts and circumstances which lead him 
to such conclusion need not be stated. Springsted v. Robinson, 8 Pr. R., 
41. Thus, where the complaint verified charged an assault and battery, 
and the defendant answered by a general denial without verification, 
and accompanied his answer with an affidavit of the defendant, stating 
that an admission of the truth of the allegations in the complaint might 
subject him to a prosecution for felony, and that he therefore omitted to 
verify his answer, Welles, J., said the cases of Hill v. Muller, 2 Sand. 
S. 0. R., 684, and White v. Cummings, 8 lb. 716, under'codes of 1848 
and 1849, do not apply, "It is contended on behalf of the plaintiff, 
that the court should be able to see from the pleading alone, that an 
admission of the truth of its statements might subject the party to a 
prosecution for felony, and that the affidavit of the party offering the 
excuse that such might be the consequences of the admission, is not to 
be received as evidence in support of his claim to immunity. Whatever 
might be the rule in a case where the party's affidavit was the only 
evidence in support of his excuse, I think in the present case it would 
be too much to say that the defendant's affidavit is the only evidence. 
Looking to the complaint, it appears to me that it may be perceived 
that an admission by the defendant of the truth of its allegations might 
subject him to the consequences against which the law is intended to 
protect him. It charges him with an assault and battery upon the 
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plaintiff. The plaintiff or some other person may have the intention of 
instituting a criminal prosecution against him for an assault and bat- 
tery with intent to kill or to maim. The plaintiff may know that a 
violent outrage has been committed upon him, and may be satisfied 
that it was done with a felonious intent ; but he may entertain doubts as 
to the identity of the person who committed it With regard to the 
defendant, he may only have a suspicion ; and if he can be compelled 
in a civil action to admit his connection with the transaction, the 
plaintiff may be induced to institute a criminal prosecution, relying upon, 
other testimony to establish the quo ammo. Thus, by admitting the 
allegations of the complaint, he may be subjected to a prosecution for 
felony. And who shall say whether such danger of exposure exists, but 
the defendant himself? He may be conscious that he committed the 
assault ; and whether he be innocent of any felonious intent or not, his 
exposure to such prosecution would be the same ; and I apprehend he 
ought not to be required to state the particular facts and circumstances, 
which lead him to such conclusion, as that might defeat the spirit and 
policy of the provision in question. When a witness on the stand 
declines answering a question put to him on the ground that his answer 
would tend to degrade him, he is excused, on a similar principle, from 
disclosing the circumstances upon which his objection to testify is 
founded. It is said that the concluding sentence of the section protects 
the party against all such consequences and exposures. I answer that 
the provision is general, and designed as a protection to the party in all 
criminal prosecutions, whether for felonies or misdemeanors founded 
upon the facts so admitted or alleged. Now, the party is not to be 
excused from verifying his answer in a civil action, although the facta 
admitted may subject him to a criminal prosecution for an offence, pro- 
vided it be less than a felony ; and then the provision in question cornea 
in as a shield against having the pleading used against him for the pur- 
pose mentioned, in any criminal prosecution. But if the admission may 
subject him to a prosecution for felony, although the pleading, whatever 
admissions or allegations it may contain, cannot be used against him on 
such prosecution, nevertheless the plain language of the previous clause 
is that the party is not bound to verify his pleading." 

In a previous case, Thomas v. Harrop, 1 Pr. R., 57, the action was 
to recover penalties for a violation of the excise law. The complaint 
was verified. The defendant answered on oath that he " cannot answer 
any allegation of the complaint without the hazard of accusing himself 
of a misdemeanor, and criminating himself, and requests that this, 
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-answer may be deemed a denial of the complaint. The plaintiff 
demurred to the answer. Per Mason, J., the plaintiffs have mistaken 
their remedy in demurring. They should either have moved to strike 
out the answer, and for judgment, or else noticed the cause for trial at 
the circuit, and applied for judgment there. " It is not necessary to 
decide whether this is a good answer, as a denial of the allegations of 
the complaint I am inclined, however, to think the answer should be 
allowed to stand, and be deemed to put the plaintiff to the proof of his 
-case. The maxim of the common law is Nemo tenetur se ipsumprodere, 
and is founded on the fundamental principles of constitutional right* 
This doctrine was firmly settled, and incorporated into the common law 
of England, at an early day, and was brought to this country by our 
ancestors, and has been steadfastly maintained as among the most ines- 
timable rights of the citizens of this State. This doctrine, that no man 
is bound to accuse himself of any crime or to furnish any evidence to con- 
vict himself thereof, is now the fundamental law of this State. (Const, 
art. 1. § 6.) The same provision was inserted in the Constitution of 
1821. This principle, with us, is therefore placed beyond the power of 
legislative encroachment, and our courts have held under the codes of 
1848 and 1849, that no such encroachment was attempted by the pro- 
vision requiring the defendant to swear to his answers in civil actions. 
(Hill v. Mullet, 2 Sand. S. C. R,, 684 ; White v. Cummings, 3 ib. 716 ; 
Clapper v. Fitzpatrick, 3 Pr. R., 314 ; Bailey v. Dean, 5 Barb. S. C. 
R., 297) ; and although the code of 1851 would seem to throw some 
obscurity over this subject, yet I cannot think it was the intention of 
the legislature to interfere with this constitutional right of the citizen, 
and I think we may safely hold that this last amendment is not repug- 
nant to the doctrines contained in the adjudications under the codes of 
1848 and 1849 above referred to ; and such is the opinion expressed by 
Whittaker in his Practice, p. 164." 

When a party makes allegations in his pleading without saying that 
they are made on information and belief, or either, nor whether he makes 
them on his personal knowledge, or how otherwise, and then verifies 
the pleading in the ordinary form, is it thereby to be understood that 
he has sworn that all the allegations are true of his own knowledge ; or 
does he merely swear that such allegations as he has made on his own 
knowledge are true, and such as he has made on information and belief 
he believes to be true ? If merely the latter, it may for ever remain 
unknown to all but the party verifying, what he has alleged as of his 
own knowledge, and what on his belief founded on hearsay only. From 
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the perusal of the reports, and the fact that in every pleading which has 
come under our cognizance in which an allegation was founded on the 
information and belief of the party, it has been so stated in the pleading, 
we conclude that it is very generally supposed that the verification is as 
extensive as if it ran thus " all the allegations positively made are true 
to the knowledge of deponent, and those expressed to be made on inform- 
ation and belief deponent believes to be true." The late Mr. Justice Sill, 
we think showed conclusively the fallacy of this interpretation, in the 
case of Truscott v. Dole, 1 Pr. R., 221 (see his reasons in page 10, ante) ; 
and the decision of Daly, J. in Socket v. Richards, 11 Leg. Obs. 315 
(stated at length on page 82, ante), seems to imply that he concurs in 
the views taken by Sill, J. We are not aware of any other decisions 
bearing on the point: there are dicta which look the contrary way, 
referred to on page 80, ante. This question seems to have a material 
bearing on the question we are about to moot If the verification has 
only the effect contended for by Sill, J. and if all allegations, whether 
made on actual knowledge or on information and belief only, are to be 
made in the like form, and if it can only be certainly known to the 
party verifying what he alleges on his own knowledge, and what on 
information and belief, then it is presumed that a defendant could not 
claim for his answer compulsorily verified, the effect which followed a 
compulsorily verified answer to a bill in chancery, namely ; that all the 
allegations therein of matter within the defendant's own knowledge, ad* 
verse to the plaintiff's claim, were of themselves equal to the testimony of 
one credible witness in favor of the defendant, and that in the face of such 
allegations denying the plaintiff's claim, the court would not make a 
decree in favor of the plaintiff, on the testimony of a single witness, 
unless he was corroborated. Greeley, Ev. t p. 4 ; Oreenl. Ev., § 260. There 
is, indeed, a dicta in Jacks v. Nichols (1 Selden R., 183) which would 
seem to carry the rule much further : it is there said, " The answer of 
the defendant under oath was asked for by the complainant, and is there- 
fore, of itself equal to the evidence of one witness in favor of the defend- 
ant." It will be observed that it does not there allege it as a necessary 
ingredient in the answer that it should be of matter within the personal 
knowledge of the defendant ; and it may be further observed that we 
know of no decision which goes the length of holding, that it must appear 
on the face of the answer that the facts are stated on the personal knowl- 
edge of the defendant to entitle the answer to be equal to the testimony 
of a witness. If, however, it should be ultimately held, either that the 
answer must distinguish allegations made on personal knowledge from 
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allegations made on information and belief only, or that the court 
will judge from the answer itself, what allegations are on personal 
knowledge, and which on information and belief, then is there any reason 
why this rule as to answers should not be applied to compulsorily 
verified answers under the code ? Under the code, the plaintiff has his 
option either to insist on or waive a verified answer : if he insists on a 
verified answer, the defendant has no option ; he must verify his an- 
swer, or let plaintiff take judgment. Now, if the plaintiff insists on 
his privilege to put the defendant in this position, must he not take his 
privilege cum (mere .* and if the answer is adverse to his claim, is he at 
liberty to disregard it ? Has he not made the defendant his witness, 
and thereby admitted him to be a credible witness ? But he may con- 
tradict him, by showing that his answer is, in fact, false. The answer, 
then, being equal to one credible witness testifying adverse to the 
plaintiff; if the plaintiff calls one other witness who testifies in his favor, 
then the testimony for the plaintiff and defendant is exactly balanced; 
and as it is incumbent on the plaintiff to prove his case, he cannot suc- 
ceed unless he inclines the balance on his side by some further testi- 
mony in his favor. This imposes no hardship on a plaintiff, because 
if he is unwilling to be bound by the defendant's oath, he need not ask 
for it- Bufrif he does ask for it, should he not be as much bound by 
it as if he, as he might, instead of asking for the defendant to swear te 
his answer, examined him under section 390 ? There is nothing in sec- 
tion 389 to rebut this presumption : that section only denies a discovery 
in aid of "(mother action* ';" and calling on a party to answer on oath is 
not an examination of him, in the sense of that term as there used. On 
the other hand, it would be hard on the defendant to put him to his 
oath, and give the plaintiff in effect- permission to say, if on your oath 
you admit my claim, I take advantage of your oath ; but if you deny 
my claim, I shall treat your oath as worthless, totally disregard it, and 
proceed as if you had not sworn at alL It would be giving too great 
a latitude to plaintiffs, to allow them first to have their option to put 
the defendant on oath, and having elected to do so to allow them the 
further option to disregard the oath. 

It may be urged that an action under the code differs from a suit 
in the former court of chancery in this: that a complainant in chancery 
was not, in order to compel an answer under oath, obliged, as he w in 
an action under the code, to verify his complaint And it may be Maid, 
that where the complaint is verified and the answer is also verified, thoy 
balance each the other, and the position of the parties is as it would 
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have been if neither complaint nor answer were verified. There are 
reasons, however, why, although a verified answer should be evidence 
against the plaintiff, a verified complaint should not be evidence against 
the defendant, because the plaintiff haa an option either to put or not 
to put the defendant to the oath : the defendant has no such option ; he 
is forced to accept the plaintiff's oath. It is just the difference between 
a party being allowed to call himself as a witness on his own behalf, 
and being compelled to be a witness on the call of his adversary. The 
former the code does not allow, the latter the code does allow. Per- 
haps, however, the complaint verified might be regarded as the supple- 
lory oath of a plaintiff was by the civil law, and held sufficient to 
incline the balance of testimony for the plaintiff; and it must be con- 
ceded that there is some evidence in the code that it was the intention 
of its framers that a complaint, when verified, should be regarded as 
equivalent to the examination of the plaintiff as a witness, and that a 
verified complaint should be regarded as better evidence of the plaintiff's 
claim than one unverified. Thus, section 246 authorizes the clerk, if 
the complaint is verified, to enter judgment in certain cases without fur- 
ther proof of the plaintiff's claim ; but if the complaint is not verified, 
then, in the like cases, the clerk before he enters judgment is to " ascer- 
tain the amount which the plaintiff is entitled to recover in such action 7 
from his examination under oath or other proof " and to enter judg- 
ment for the amount so ascertained. Now, if a verified complaint is 
evidence per se of the plaintiff's claim, so should a verified answer be 
evidence per se of the defence, 

But supposing that a verified complaint does counter-balance a veri- 
fied answer, what is the result in this state of facts ? The plaintiff A. 
verifies his complaint ; the defendant B. verifies his answer, denying all 
the allegations of the complaint, and alleging new matter ; then A. as- 
signs the cause of action to C. On the trial the only witness called is 
A. On his testimony alone can the plaintiff succeed? The party 
verifying the complaint and the witness are but one individual ; the 
oath to the complaint and the oath on the witness-stand are but to one 
state of facts ; and an oath acquires no additional force by repetition ; 
there is, therefore, but one oath against the oath of the defendant, and 
on that ought the plaintiff to recover ? We have not introduced this 
topic for the mere purpose of asserting our opinion upon it, but to call 
attention to a subject which appears not to have been at all considered 
in actions governed by the code ; a topic, too, which may not be with- 
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out its effect in determining what is the true interpretation of the form 
of verification the code prescribes. 

As to what is meant by the phrase in this section, " written instru- 
ment for the payment of money only, 1 ' see supplementary note to 
§162, post. 



§ 158, pp. l»4 f m. 

In an action of assumpsit with special and common counts, before 
the code took effect, the defendant obtained an order for a bill of par- 
iculars ; and the following were served! " To the first special count, dam- 
tages $5,000 ;" and the same specification as to each of the other special 
counts. To the common counts the following particulars were given, 
" balance due on settlement, $5,000." The defendant then obtained an 
order for further particulars ; and the plaintiff furnished the same par- 
ticulars as before to the special counts, and to the common counts this 
particular, "money received at New Orleans on account of plaintiff, 
$5,000." There was no date to any item. The defendant moved for 
judgment of non pros., on account of the insufficiency of the bill of 
particulars, and cited Stanley v. Millard, 4 Hill, 50. Edmonds, J., 
granted the motion, and said all the bills of particulars were defective. 
The defendant had a right, on the special as well as the common counts, 
to a bill of the particular demand claimed against him. The particulars 
served were a mere evasion. Wetmore v. Jennys, 1 Barb. S, C. R., 
53 ; and see Kellogg v. Paine, 8 Pr. R., 329. 

Although a defendant has been precluded by a judge's order from 
making a set-oflj by reason of his neglect to furnish a bill of particulars, 
yet where the plaintiff's claim is founded on an implied liability of the 
defendant for a quantum meruit, the defendant may show that the 
plaintiff's demand was compensated at the time by services rendered, 
and that therefore no such liability ever arose. Green v. Brown, 3 
Barb. S. C. R., 119. 



§ 160, p. 1*5-179. 

" I have doubts whether this section has aoy relation to defences 
which consist in bare denials of the plaintiff's allegations, and am in* 
clined to think it should be limited in its application to defences of 
new matter contained in an answer." Otis v. Boss, 8 Pr. R., 195. 



106 IRRELEVANT MATTER. [§ 160. 

As to motions under this section, see note to rule 40 of the Supreme 
Court Rules, post. 



Irrelevant or redundant matter. 

Where the answer does not contain new matter constituting a coun- 
ter-claim, the plaintiff has no right to reply ; and if he does, it may be 
struck out on motion as redundant. And even if the answer sets up a 
counter-claim, so much of the reply as does not apply to the counter- 
claim is redundant Putnam v. Be Forest, 8 Pr. R., 146. 

When an entire answer cannot be stricken out under section 160, 
the proper remedy is a motion under section 247. It is said in Brown 
v. Jenison (3 Sand. S. C. R., 732), that a frivolous answer may be 
stricken out on motion ; but this, we are satisfied, is not correct, when 
the objection applies to the entire answer. Hull v. Smith, 8 Pr. It, 
150. 

" Under the provisions of the code, irrelevancy is not the only ground 
of a motion, matter which is redundant may be stricken out as well as 
that which is irrelevant, and the terms are certainly not equivalent 
Matter which is irrelevant, it is true, is also redundant, but the converse 
is by no means true. A needless repetition of material averments is 
redundancy, although the facts averred, so far from being irrelevant, may 
constitute the whole cause of action. Nor is this all the power of the 
court : to strike out matter as scandalous is certainly not affected by the 
provisions of the code ; it is essential to the due administration of jus- 
tice, and to the protection of the feelings and characters of suitors. In 
the court of chancery, however, the exception for scandal was always 
considered as distinct from that of impertinence, although plainly com- 
prehended under it, as it is now under that of irrelevancy ( Coffin?. Cooper, 
6 Ves., 673 ; Wood v. Morrell, 1 John. Ch. R., 106.) ; and the reasons 
for the distinction, from the important bearing of the question upon that 
of costs, still subsists." Bowman v. Sheldon, 5 Sand. S. C. It, 660. 

In Truseott v. Dole (7 Pr. R., 221), it was held by Sill, J., that 
the words, " as the plaintiff is informed and believes > ,, where they oc- 
curred in a complaint as qualifying the allegations in the complaint, 
were redundant. See his reasons stated in note to § 142, p. 70, 
ante. 

The rule in regard to striking out redundant matter is, that unless 
it is clear that the facts and circumstances alleged cannot properly be 
received in evidence, it will be retained until the trial. Follet Y.Jewett, 
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1 American Law Register, 611, per Selden, J., also reported 11 Leg. 
Obs^ 193. 

In a suit by a creditor to set aside a postnuptial settlement, the 
complaint alleged that on, <fcc, the defendant Rhodes was possessed of 
certain property ; and that differences having arisen between said Rhodes 
and his wife, the settlement sought to be set aside was made and ex- 
ecuted, to trustees, upon trust to raise an annuity and to pay same to 
the wife ; that no part of the property assigned was the separate property 
of ihe wife ; that at the time of the transfer, said Rhodes was insolvent, 
and that said transfer was made to defraud his creditors. The defend- 
ants, the trustees named in such assignment, answered that the said 
Rhodes being about to take means to deprive his wife of her prop- 
erty, she filed a bill in chancery containing an accurate statement of 
facts, and, among other things, her claim to a large sum of money as 
her own separate property ; and the answer then set forth the said bill 
in extenso. The said bill contained forty-five folios. The plaintiff 
moved to strike out so much of the said answer as set forth said bill, as 
irrelevant. Roosevelt, J. said, he felt a strong inclination to abridge the 
answer; but he feared, to grant the motion would deprive the defendants 
of a material part of their defence ; and he felt constrained, with some 
reluctance, to deny the motion. Warren v. Struller, 11 Leg. Obs., 94. 

See supplemental note to § 247, supra. 

Indefinite and uncertain. 

A complaint which alleged that defendant was, and still is, in- 
debted to plaintiff in $1,000, for divers personal property sold arid de- 
livered to defendant by plaintiff; and for work, labor, care, and diligence 
of plaintiff, by him and his wife and servants, done for defendant in 
and about the business of defendant; also for divers materials and 
other necessary things found, provided, used, and applied about that 
work at defendant's request ; and for money had and received by de- 
fendant for the use of plaintiff; and for money paid, laid out, and ex- 
pended by plaintiff for defendant at his request ; and for money lent 
and advanced by plaintiff to defendant ; and also on an account stated 
between the parties, — held to be " manifestly indefinite and uncertain. 9 * 
Elanckard v. Strait, 8 Pr. R., 85. 

An allegation that plaintiff was not advised of the fraud until long 
after, is too vague and uncertain to be the basis of any action in a court 
of justice. Johnson v. Johnson, 5 Ala. R., N. S., 101 ; and see Bertine 
v. Varian, 1 Edwards, 343. 



108 INSTBUMENT FOB THE [§ 162. 

§ 162, PP- H9, 180. 

In an action against two defendants, as maker and endorser of a 
promissory note, the complaint set forth a copy of the note, and 
averred that the note was duly endorsed to the plaintiff before it became 
due. It contained no averment that the note had been duly presented 
to the maker for payment, or that any notice of dishonor had been given 
him. The defendant, the endorser, demurred to the complaint, as not 
setting forth facts sufficient to constitute a cause of action. The demur- 
rer was held to be well taken, and that the complaint was bad for the 
cause alleged, Alden v. Schmidt, 10 Leg. Obs. 363 ; and per Duer, J. 
" The question to be determined is, whether a negotiable promissory note 
within the true meaning of this provision, and as against the endorser, 
is an instrument for the payment of money only. The words ( an in- 
strument for tlie payment of money only? if strictly and literally con- 
strued, mean an instrument which creates no obligation on the part of 
the person who is sought to be charged, other than for the payment of 
money — which contains on his part no other promise, stipulation, or 
covenant whatever; but the consequences of this construction are so 
unreasonable, that we cannot believe it expresses truly the intent of the 
framers of the code or of the legislature. A contract in writing for the 
building of a house, between the owner and builder, is, on the part of 
the owner, an instrument for the payment of money only, although the 
payments to be made by him invariably depend on the completion of 
the whole or of portions of the work by the builder. Hence, if the 
clause in question is applicable to such a contract, as it must be if its 
literal construction be adopted, it will be sufficient for the builder, in an 
action against the owner, to set forth in his complaint a copy of the 
agreement, followed by an averment that there is due to him thereon, 
from the defendant, a specified sum, which he claims without averring 
the completion of the whole or of any part of the work he had stipulated 
to perform ; or, to state the proposition in a more general form, it will 
never be necessary, in an action founded upon a written agreement, to 
aver, either generally or specifically, the performance of a condition pre- 
cedent, although the liability of the defendant for the payment of the 
sum claimed to be due depends solely upon its performance. It may be 
said, that in judging of the character of an instrument we must look at 
the stipulations of both the parties; and hence, that an agreement which 
binds either party to the performance of any act other than the payment 
of money, is not an instrument for the payment of money only, within 
the meaning of the code ; but this distinction by no means removes the 
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difficulty. There is a large class of contracts, strictly unilateral, in which 
the liability — and that a liability for the payment of money— of the only 
party who is bound, depends alone on the happening of a contingent 
event; and to all these, it is argued, this new provision of the code ap- 
plies. A policy of insurance, for example, contains no stipulations on 
the part of the assured, and it is only for the payment of money that it 
binds the underwriter. Hence, in an action on a policy, it must be held 
to be * an instrument for the payment of money only ;' it will not be 
necessary to aver in the complaint even the happening of a loss, much 
less the time when, the place where, or the peril from which it occurred. 
It will be sufficient to set forth the policy, and to aver that by force of 
the instrument the sum which is claimed is due from the defendants ; 
and these remarks apply, not only to every form of insurance, but, with 
rare exceptions, to every contract of indemnity. That the legislature 
meant that the clausa in question should be applied to such cases is most 
improbable ; and it is quite incredible that the authors of the code meant 
to sanction a mode of pleading so loose and vague and indefinite, so ut- 
terly barren of the information that ought to be given, as to be, in 
reality, more objectionable than any of the ancient forms of pleadings 
which they determined to abolish. A construction that can only be 
justified by attributing this intention to them or to the legislature, I 
cannot hesitate to reject Nor is this construction necessary in order to 
give effect to this provision. Its intended purpose will be fully answered 
by limiting it to the cases in which the obligation created by an instru- 
ment for the payment of money only is not only certain but simple and 
absolute; and to effect this the word only may well be understood to 
mean not only exclusive of any other promise or stipulation, but free 
from any condition or contingency. In my judgment the clause is only 
applicable where the instrument set forth in a complaint is, upon its face, 
evidence of the debt which is claimed to be due,— evidence, not merely 
of the right of the plaintiff to recover, but of the liability of the defendant 
to pay; so that, in all cases where proof; not merely of the instrument 
itself; but of extrinsic facts, is necessary to be given, the existence 
of the facts must be averred in the complaint It is this construction 
that was virtually adopted by this court in Lord v. Ckeeibrough (4 
Sand. 8. C. B., 696), in which it was held that ill an action by the in- 
dorsee of a promissory note, against the maker, the transfer and deliv- 
ery of the note to the plaintiff must be distinctly averred. The very 
ground of this decision was, that when the right of the plaintiffs to 
maintain the suit depends upon something more than the instrument 
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itself the additional facte must be averred in the complaint Applying 
this principle to the case before me, it necessarily follows, that the de- 
murrer must be allowed. The instrument set forth in the complaint is 
no evidence of a debt due from the indorser, who demurs. A nego- 
tiable note, although endorsed, contains no promise of payment on the 
part of the indorser ; since, unless we resort to the contract, which the 
law implies, the indorsement is nothing more than an order upon the 
maker of the note to pay its contents to its lawful holder. Let it be 
admitted that the same effect must be given to the instrument as if 
the contract which the law implies were expressed in terms : the con- 
tract of the indorser is not, like that of the maker, an absolute promise 
to pay the note at maturity. It is a promise to pay provided the pay- 
ment shall first have been properly demanded of the maker, and due 
notice of his neglect or refusal shall have been given. Such a demand 
of payment and notice of dishonor, or a statement of facts by which 
they are excused, the plaintiff must prove upon the trial ; and the facte 
thus necessary to be proved, as they constitute in part the cause of ac- 
tion, must be averred in the complaint. This averment, according to 
the decision in Gay v. Paine (5 Pr. R., 107), may now be made in 
general terms ; but in some form it is indispensable." It was strongly 
urged on the argument, "that this provision of the code was intended 
as a mere re-enactment, with only a necessary' change of form, of 
the former statute, which permitted a promissory note or bill of 
exchange to be given in evidence under the money counts; there- 
fore, that in suits upon these instruments no averment that the legisla- 
ture had judged to be unnecessary ought now to be required. Borne 
weight would be justly allowed to these considerations, had the pro- 
vision in the code been confined to negotiable paper; but it is not thus 
limited ; and we have no right to narrow the construction of the general 
terms that are used, nor to give to them any other than a uniform and 
consistent interpretation. We cannot adopt a rule in relation to nego- 
tiable paper, different from that which — all must see, and the counsel 
admitted — it would be our duty to follow in an action on a policy of in- 
surance. The words of the code include every instrument for the pay- 
ment of money only. There can be but one proper definition of such 
an instrument. To all contracts that the definition embraces, the pro- 
vision must be applied, and to none that it excludes. It has been 
shown that it excludes the contract of an insurer, and it must, exactly 
for the same reasons, exclude that of an indorser." 
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The other justices of the superior court are said to concur in the 
correctness of this opinion. 

We have given the foregoing opinion thus at length, as well on 
account of the importance of the N question involved, as because it is 
directly in conflict with a subsequent decision at a special. term of the 
supreme court, confirmed on appeal to the general term. The case to 
which we refer was an action on a promissory note, against maker and 
endorser. The complaint stated that a certain sum was due from the 
defendants to the plaintiff, which he claimed on a written instrument, 
and then set forth a copy of the note and endorsement, the endorsement 
being the signature of the endorser. The complaint then demanded 
judgment for the sum named. One of the defendants, the endorser, 
demurred to the complaint, alleging for cause that the complaint did not 
state facts sufficient to constitute a cause of action, that it did not allege 
a title nor possession in the plaintiff, nor that he was its holder or owner, 
and did not allege presentment, demand, dishonor, protest, or notice, 
nor in any way allege the character of the endorser. Roosevelt, J. held 
the demurrer frivolous ; and, on appeal, the court (Edwards, Mitchell, 
and Roosevelt, JJ.) decided unanimously that the complaint was suffi- 
cient, and the demurrer was not well taken. The contract of the 
endorser is a written instrument for the payment of money only. Al- 
though the judges were not unanimous in declaring the demurrer frivo- 
lous, they agreed in deciding that the plaintiff was entitled to judgment 
on the demurrer, and the issue ought not to be sent to the special term 
for further trial. Boberts y. Morrison, 11 Leg. Obs., 60. We give 
above, the entire of the decision as reported. On the argument of the 
appeal in Roberts v. Morrison, the case of Alden v. Schmidt, supra, was 
brought to the notice of the court In a subsequent case decided by 
Welles, J. at ohambers, in which no reference is made either to the case 
of Alden v. Schmidt, or Roberts v. Morrison, supra, the complaint al- 
leged " that plaintiffs are the owners of a promissory note, of which the 
following is a copy, and that there is due to them thereon from defend- 
ants, the sum of $500 with interest from," <kc. and after a prayer for 
judgment, gave a copy of the note, as follows : 

|500 Prattiburgh, March 25, 1852. 

Three months after date, for value received, we promise to pay to the order of 
Jacob Wegener, five hundred dollars at the Bank of Geneva. 

Signed, E. A H. J. GULICK. 

Ends'd, JACOB WAGENER, GILBERT HADDEN, 

BENMBTT J. GULICK, WILLIAM PRENTISS, 
ORRIN ELD3WORTH. 



112 INSTRUMENT FOB THE [§ 162. 

The defendants (the makers and endorsers of the note) demurred, 
and stated for ground : 1. The complaint did not allege that defend- 
ants or any of them made, executed, or indorsed said note. 2. The 
complaint did not state that said note had been transferred to plaintiff. 
3. The complaint did not state that payment of said note was ever 
demanded, nor that notice of nonpayment was given. 4. The com- 
plaint did not state facts sufficient to constitute a cause of action. And 
per Welles, J., " Without the aid of section 162, 1 suppose no one would 
contend the complaint is sufficient Admitting that the word Signed, 
prefixed to the names of the makers, and the abbreviation Ends'd, to 
that of the endorsers, may be regarded as allegations of the making and 
endorsing of the note, it does not follow that the makers and endorsers 
are the defendants, much less that the makers, £. & H. G. Gulick, are 
the defendants Edgar Gulick and Hiram G. Gulick. The substance of 
the allegation is, that the plaintiffs own a note signed E. & H. G. Gulick 
which may mean Edgar Gulick and Hiram G. Gulick, upon which are 
endorsed five names corresponding with the names of the other five de- 
fendants. This is not an allegation that the defendants Edgar Gulick 
and Hiram G. Gulick made the note, or that the other defendants 
endorsed it, nor is there any thing in the complaint equivalent to such 
an allegation. The contract of endorsement is a conditional one ; the 
liability of the endorser depending upon the proper and timely demand* 
and notice of nonpayment, or something equivalent These are condi- 
tions precedent, and should be stated with at least as much particularity 
as the first part of section 162 requires. Oay v. Paine, 5 Pr. R., 107. 
14 The important question to be decided is, whether in an action or 
defence founded upon an instrument for the payment of money only, it 
was intended to dispense with a statement of facts constituting a cause 
of action as required by section 142. Upon this question, I am without 
the light of any adjudged case." He then refers to Ranney v. Smitk % 6 
Pr. R., 420, and Lord v. Chmeborough, 4 Sand. S. C. R., 696, and con- 
tinues : " If giving a copy of the note in a case like the present, with a 
statement that there is due to the plaintiff upon it a specified sum which 
he claims, is to be deemed sufficient, absolutely and in all respects, then 
it would be unnecessary to state that the plaintiff owned it, or that his 
interest in or connection with the note should appear in any way ; and 
in an action against several persons who were partners, on a note with 
the name of one of them signed thereto, and the words • & Co.* 
affixed, upon the same principle it would be unnecessary to show by 
the complaint the liability of the other defendants, or that they were 
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partners with the one whose name appears in the signature of the firm 
name ; and indeed I do not see but that all the requirements of section 
142, the first as well as the second subdivision, may not in like manner 
be dispensed with. My opinion is that it was not the intention of the 
legislature, by section 162 to dispense with any of the requirements of 
section 142. The last -mentioned section lays down and establishes the 
rule in general terms as to what a complaint must contain ; and section 
162 is designed to relieve the party from setting out the written instru- 
ment according to its legal effect It could not have been intended to 
excuse him staling his interest in or title to it, or from alleging such 
other facts, outside of the instrument, as were necessary to enable him 
to recover upon it. I think the complaint defective in not stating that 
the defendants made or endorsed the note, and, as respects the endor- 
sers, in not alleging a demand and notice of nonpayment.' 9 Bank of 
Geneva v. On lick, 8 Pr. R, 51. 

The phrase u instrument for the payment of money only," occurs not 
only in this section, but also in sections 157 and 246 ; and the construc- 
tion to be given to this phrase determines the cases in which an agent 
or attorney may verify a pleading on a written instrument, and when 
the clerk may assess the damages on the mere production of the instru- 
ment to him. We know that in practice heretofore, the construction put 
on this phrase, both in section 157 and in section 246, has been that it 
included at least promissory notes and bills of exchange. There is 
nothing to induce a different construction of this phrase in the different 
sections where it occurs ; what it means in one it must mean in the 
other. In our opinion the phrase means just what it says, nor more 
nor less. It requires no definition, it defines itself. It means all instru- 
ments for the payment of money only, and among such instruments are 
promissory notes and bills of exchange. It may include many other 
instruments, such as bonds without condition, and I. O. Us. For the 
present, however, we purpose to confine ourselves to an attempt to show, 
the decisions above referred to notwithstanding, that the phrase does 
include a negotiable promissory note. 

A promissory note (whether negotiable or not) is " a written prom- 
ise by one person to another, for the payment of money, absolutely 
and at all events'- (3 Kent's Com. 74); or, in other words, it is k< a 
written engHgement by one person to pay another therein named, abso- 
lutely and unconditionally, a certain sum of money at a time specified 
therein " (Story on Promissory Note*, § 1) ; and it has been held that a 

8 
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note payable on a contingency, is absolutely void. Palmer v. Pratt, 9 
Mcore, 358 ; 2 Bing. 185. 

There is but one word in the phrase under consideration which 
justifies a doubt as to the exact acceptation in which it is employed, and 
that is the word only. Webster defines only : singly, merely, barely, in 
one manner or for one purpose alone ; this and no other wise ; singly, 
without more. If we substitute for the word only, any one of these mean- 
ings, or the words exclusive of any other promise or stipulation, or the 
words free from any condition or contingency, we shall still find the 
phrase applicable to a promissory note. It is said, however, in Alden v. 
Schmidt (supra), that this phrase '* if strictly and literally construed, 
means an instrument which creates no obligation, on the part of the per- 
son who is sought to be charged, other than for the payment of money — 
which contains on his part no other promise, stipulation, or covenant 
whatever." That this is not a correct definition, seems so obvious that 
we hesitate to do more than make the statement What is there in 
the phrase which justifies the limiting its application in case there are 
several parties to the instrument, to but one of those parties ? The 
alleged definition might be permissible if the words in italic were 
excised. For the part in italic, there is neither reason, authority, or 
necessity. We conclude that " an instrument for the payment of money 
only," means an instrument for the payment of money only and nothing 
else. 

It is asked in the case of Alden v. Schmidt : whether a negotiable 
promissory note, as against the endorser, is an instrument for the pay- 
ment of money only ? The conclusion arrived at in that case, is that it 
is not ; and one reason given is, that the word only " may well be 
understood to mean not merely exclusive of any other promise or stipu- 
lation, but free from any condition or contingency;" — that " the contract 
of an endorser is not, like that of the maker, an absolute promise to 
pay the note at maturity. It is a promise to pay, provided the pay- 
ment shall have been properly demanded of the maker, and due notice 
of his neglect or refusal shall have been given. Such a demand of 
payment and notice of dishonor, or a statement of facts by which they 
are excused, the plaintiff must prove on the trial ; and the facts thus 
necessary to be proved, as they constitute in part the cause of action, 
must be averred in the complaint. 

It will readily be perceived that the fallacy in this argument consists 
in assuming that because the contract of an in dorse r differs from the 
promise of the maker, that thereby an action against the maker and 
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indorser is not an action on the note or instrument for the payment of 
money only. It must be admitted that an action against the indorser 
is as much an action on the note as is an action against the maker ; and 
although proof of a different state of facts may require to be made in 
the one, from that in the other, still it remains an action on the note ; 
nor does the fact that the contract of the indorser is conditional, render 
the note itself the less an instrument for the payment of money, free 
from any condition or contingency. The test as to whether it comes 
within section 1 62 is, whether it is an action on the note ; and if it is, it is 
within the section, irrespective of any consideration as to which of the 
parties it may be against The code permits all the parties to be joined 
in one action, and it intended there should be but one form of com* 
plaint against all ; it has in effect declared that in all actions the per- 
formance of conditions precedent on the part of the plaintiff may be 
alleged by stating that he duly performed, and that in an action on a 
note (instrument for the payment of money only), the performance of 
the conditions precedent on the part of the plaintiff may be alleged by 
stating there is due to him thereon, Ac. The word due has in this sec- 
tion a meaning as extensive as has the word duly in the same section. 
Ordinarily, the word due " imports not merely indebtedness, but that 
the time when payment should have been made has elapsed." {Allen 
v. Patterson, Court of Appeals, Dec, 1852.) 

There is another argument used in the case of Alden v. Schmidt, the 
fallacy of which we would point out It is said that, admitting the ob- 
jection that in judging of the character of an instrument the stipulations 
of both parties must be regarded, yet " there is a large class of con- 
tracts, strictly unilateral, in which the liability, and that a liability for 
the payment of money, of the only party who is bound, depends alone 
on the happening of a contingent event ; and to all these, according to 
the argument, this new provision of the code must be construed to ap- 
ply." A policy of insurance, for example, contains no stipulation on the 
part of the assured ; and it is only for the payment of the money that 
it binds the underwriter. Hence, in an action on a policy, it must be 
held to be an instrument for the payment of money only, "it will not be 
necessary to aver in the complaint even the happening of a loss, much 
less the time when, the place where, or the peril from which it occurred. 
It will be sufficient to set forth the policy, and to aver that by force of 
the instrument the sum claimed is due from defendants." * * And 
then — " It is quite incredible that the authors of the code meant to sanc- 
tion a mode of pleading so loose and vague and indefinite, so utterly 
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barren of the information that ought to be given, as to be in reality 
more objectionable than any of the ancient forms which they determined 
to abolish. A construction that can only be justified by attributing 
this intention to them and to the legislature, I cannot hesitate to reject" 
We much question if there can be any such thing as a unilateral con- 
tract : we understand mutuality to be of the essence of a contract ; but 
whether a policy of assurance be unilateral or otherwise, seems to us 
beside this question ; it is clearly distinguishable from a promissory note 
in this— it is not a contract or a promise to pay in any event, nor to 
pay absolutely nor unconditionally. Our object is merely to show that 
an action against the indorser of a promissory note is within this sec- 
tion ; but it does not seem to us at all incredible that a policy of insur- 
ance was intended to be included in the phrase instrument for the pay- 
ment of money only. 

Nor does it seem to us any reason for rejecting this construction, 
that the court think it introduces a mode of pleading more objection- 
able than that which existed prior to the code ; if such a consideration 
would authorize the court to reject the manifest meaning of the terms 
employed, we wonder how much of the code would scape the savage 
onslaughts of his Honor Judge Barculo. 

The opinion in Alden v. Schmidt, concludes : 1. " We cannot adopt 
a rule in relation to negotiable paper different from that which, all must 
see and the counsel admitted, it would be our duty to follow in an ac- 
tion on a policy of insurance. 2. The words of the code include every 
instrument for the payment of money only. There can be but one 
proper definition of such an instrument To all contracts that the 
definition embraces, the provision must be applied, and to none that it 
excludes. It has been shown that it excludes the contract of an in- 
surer ; and it must, exactly for the same reasons, exclude that [the con- 
tract] of an indorser.'* This is as fallacious as the former parts of the 
opinion. By the first portion it assumes that there is no distinction be- 
tween an action on a note and on a policy ; but this we have shown is 
not so: a note is an instrument for the payment of money, exclusive 
of any other promise or stipulation, and free from any condition or 
contingency ; a policy of assurance is an instrument for the payment of 
money, provided the assured does or does not do certain acts, and pro- 
vided the contingency assured against happens during the continuance 
in force of the policy. The second part properly says, the code includes 
every instrument for the payment of money only, and that there can 
be but one proper definition of such an instrument; then, un warrant- 
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ably substitutes the word contract for the word instrument — Pays, to 
all contracts that the definition embraces the provision must be applied, 
and to none that it excludes ; and then, by erroneously assuming that 
an unconditional promise to pay (a promissory note) is identical 
with a conditional contract of assurance, concludes in effect that an 
action on a note is sometimes not an action on a note. 

Our review of the case of Alden v. Sfkmidt. furnishes a sufficient an- 
swer to the correctness of the decisions in Roberts v. Morrison and Bank 
of Geneva v. Oulick. They both overlook the fact that the allegation, 
that there is due to the plaintiff thereon from the defendant a certain 
specified sum, is a brief way of stating all the facts which entitle the 
plaintiff to recover. 

It may be said that as against the indorser the action is on the 
instrument for the payment of money only (the note) and something 
more, namely, the indorsement ; but the indorsement, while it exists on 
the back or on the face (as it may be) of the note, is part of the 
note ; and hence, the indorser is a party to the note, and either the 
indorsement is a part of the note, or the indorser is not a party to the 
note : but the indorser is a party to the note ; and therefore the in- 
dorsement is a part of the note, and an action against the indorser is 
an action on the note, and the note alone. 



§ 163, p. 180. 

It is sufficient in a pleading to aver generally that a contract sought 
to be enforced is in violation of some municipal ordinance or enact- 
ment, when such ordinance or enactment is founded upon a statute. It 
is not necessary to plead the statute specially. Beman v. Tugnot, 6 
Sand. S. C. R~ 153. 



§ 185, pp. 181, 182. 

44 It will be observed that the section (165th) does not prescribe 
what shall constitute or give any definition to the words * mitigating 
circumstances.' It simply provides that mitigating circumstances may 
be alleged, in addition to an allegation of tLe truth of the charge, and 
proved, whether the allegation of the truth of the charge be sustained 
or not. Regarding the language used in connection with former ad- 
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judications, restricting the right to prove matter in mitigation to cases 
where a justification is not presented upon the record ( Root v. King, 7 
Cow., 618 ; 4 Wend., 113), the main object of the section would seem 
to have been to change the rule established by those adjudications, and 
to secure to a defendant the beneGt of all facts and circumstances in 
mitigation, notwithstanding he has pleaded a justification. A literal 
interpretation of the language would perhaps confine the right to set 
up matter in mitigation in the answer to cases where the truth of the 
charge is also alleged ; but I think it was not intended by the legisla- 
ture that the section should have so limited an operation. A party 
may allege both the truth and mitigating circumstances, but he is not 
required to allege the former in order to be entitled to present the lat- 
ter. Such is the fair spirit of the provision." Bush v. B roster, 13 
Barb. S. C. R., 224. 

In Follett v. Jewett, 1 American Law Register, 608, S. C, 11 Leg. 
Obs., 193, Selden, J., says, " In the general tone and spirit of that case 
[Graham v. Stone, 6 Pr. R., 1 5] I cordially concur ; but I am unable to 
assent to either of the positions — 1st, That mitigating circumstances 
must necessarily be pleaded in connection with a justification ; or, 2d, 
That the section (165) was not intended to admit any evidence in miti- 
gation which was not admissible before. If this construction is sus- 
tained, one of the most highly remedial provisions which the code con- 
tains is rendered nugatory. I cannot concur in the construction given 
in Graham v. Stone, for another reason. If the complaint is verified, 
the defendant could only plead in mitigation, in cases where, at the time 
of putting in his answer, he could conscientiously swear to his belief of 
the truth of the charge. There is nothing in the language of section 
165 which imperatively calls for the interpretation given to it in Gra- 
ham v. Stone. I feel constrained, therefore, to hold that matter in 
mitigation may be pleaded either with or without a justification ; but 
if with a justification, it should be pleaded separate from, and not as a 
part of it." 

" It is said that, admitting the new matter set up in the answer does 
not amount to a defence, still, the facts set forth are admissible in evi- 
dence, in mitigation of damages, and, therefore, ought not to be struck 
from the answer. But we adhere to our decisions in Newman v. Otto, 4 
Sand. S. C. R., 668, and Fry v. Bennett, 5 ib., 54, that, in actions for 
libel, mitigating circumstances can only be pleaded when the truth of 
the libel is justified, and that when pleaded it must be stated that they 
will be given in evidence solely in mitigation of damages, since, other- 
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wise, the plaintiff has a right to believe that they are relied on as a 
bar to his action." Mathews v. Beach, 5 Sand. S. C. R., 264. 

Where the libel alleged in the complaint was that " This scoundrel 
was indicted at San Francisco, February last, for fraud, arrested by 
C. A. Hosmer ;" and the answer set up by way of justification, " that 
the plaintiff had been indicted and arrested for a conspiracy to cheat 
and defraud ; held, that Buch a justification did not reach the charge of 
being a scoundrel. Loveland v. Hosmer, 8 Pr. R., 215. 



§ 167, p. 183-187. 

The case of Cahoon v. Bank of Utica, 3 Code Rep., 110 ; 1 Pr. 
R., 134, and mentioned in the note to this section (p. 183), was reversed 
by the court of appeals. See 7 Pr. R., 401. 

In an action for partition, the complaint may allege, in addition to 
what is necessary to obtain a partition, that one of the defendants claims 
a lien on the premises, and ask to have an account of such lien ; such 
a complaint will not be objectionable on the ground that several causes 
of action are improperly joined. Bogardus v. Parker, 1 Pr. R., 805. 
And per Mitchell, J., M The necessary inquiries into the nature and 
amount of the liens are all incident to the one cause of action, the 
ownership of lands in common, and to the right to have that land sold 
free from incumbrances, and to have the incumbrancers made parties to 
effect this object." 

The rule of the common law, that a cause of action against a testa- 
tor cannot be joined with a cause of action against his executors per- 
sonally, has not been changed by the code, which authorizes the unit- 
ing of different claims against a trustee, by virtue of a contract or by 
operation of law. Thus, where it was alleged in a complaint that a 
testator hired a farm of the assignor of the plaintiff for the term of one 
year and an indefinite period thereafter ; and that after his death the 
defendants, as his executors, took possession of and occupied the farm 
as like tenants from year to year; and the plaintiff claimed to recover 
of the defendants rent for the whole period the farm had been occupied 
by them and their testator — held, on demurrer to the complaint, that 
there was a misjoinder of claims, and judgment was given for the 
defendants. Pussley v. Aiken, 14 Barb. S. C. R., 114. 

A plaintiff cannot unite in one complaint a cause of action claiming 
an absolute, unqualified title to land as owner in fee, with a cause of 
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action claiming damages for obstructing him in the use of said land. 
Smith v. Hallock, 8 Pr. R., 73. In that case, the plaintiff sought to 
recover, 1. Certain land, as owner thereof in fee ; 2. Damages for ob- 
structing him in the use of it. And per Strong, J., " There is a dis- 
crepancy between the grounds of the two claims, which is contrary to 
the rules of pleading, and not sanctioned by section 167. The first 
subdivision of that section has reference to such causes of action as 
are consistent with each other, not surely to those which are contra- 
dictory. The latter cannot spring from the same transaction, nor can 
all of them be connected with the same subject matter, for the palpable 
reason that they cannot co-exist Besides, the fifth subdivision retains 
the provision authorizing the junction of claims to recover real property 
with or without damages for the withholding thereof, and the rents 
and profits of the same. That would indicate that the union in such 
cases should go no further ; that it should not extend to a claim for the 
interruption of the enjoyment of an incorporeal right in land to which the 
plaintiff at the same time had the absolute, unincumbered, and unquali- 
fied title in fee simple. The claim of a special right in one is virtually 
an admission of the general right of possession (at least for the time 
being) in another; and (he damage in such case is not for withholding 
the land, but for interruption of its qualified enjoyment. 

Where the complaint stated that " plaintiff is owner of a farm in 
Greenpoint, adjoining the Hudson river, and upon a bay in said river; " 
that as owner and possessor of said farm he had been and was entitled 
to the free and unobstructed use of the river as a highway to and from 
said farm, and the free and unobstructed navigation of the river and all 
parts thereof; yet, that the defendants, wrongfully intending to injure the 
plaintiff, had entered upon the river, and in constructing their road had 
created a continuous line of interruption between the channel of the 
river and low-water mark, extend' ng entirely across the bay from main 
land to main land, whereby plaintiff is greatly injured and cut off from 
the navigation of the river ; and further, that by means of the obstruc- 
tion plaintiff is deprived of the use of the bay as a means of access to 
and from his said farm, when the river is frozen over ; and it further 
alleged non-compliance with the 15th and 16th sections of the act incor- 
porating said defendants. The relief sought was that defendants be 
adjudged to construct convenient passes across their said road and a 
bridge, and pay the plaintiff his damages sustained in the premises. On 
demurrer the complaint was held bad " upon the sole ground that sev- 
eral causes of action, though such as might be joined in the same suit, 
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were improperly blended in the complaint Getty v. Hudson River 
R. J?., 8 Pr. R., 177. 

Where the plaintiff alleged in 'his complaint that, under a contract 
with defendant, he was the owner of one half a steamboat called the 
New World, and entitled to the possession of the whole ; that she was 
wrongfully detained from plaintiff to evade performance of said contract ; 
that plaintiff had demanded possession of her, which defendant had re- 
fused ; and charged that defendant was about to remove her from the 
jurisdiction of the court, with the intent to defraud plaintiff and to vio- 
late said contract; that defendant had violated his contract in this, " that 
said New World was not complete on the 1st of January, 1850, to 
plaintiff's damage $10,000 ;" and claimed delivery of said steamer, with 
her tackle, &c., and that defendant ba restrained from removing her 
from the jurisdiction of this court, and from doing any other act where- 
by the rights of the plaintiff might be jeoparded or impaired ; and de- 
manded judgment, that he be declared entitled to said steamer, her 
tackle, <Scc, and might recover damages for any loss sustained by the 
unlawful detention of said steamer, — held to be a misjoinder of actions 
under section 167, that is, an action ex delicto (formerly replevin), seek- 
ing the immediate possession of the chattel sold by mesne process, and 
also an action ex contractu, seeking damages for a violation of said con- 
tract. Furnies v. Brown, 8 Pr. R., 59. There is nothing in the report 
of this case to show when it was decided. The reporter has a note, 
that he received it for publication on the 17th of June, 1852. We be- 
lieve we saw the opinion in manuscript in the year 1850, but are certain 
it is a decision made prior to the amendment of section 167, in the 
year 1852. 

In Lippincott v. Goodwin, 8 Pr. R., 242, the answer set up new 
matter, and which, it was conceded, showed sufficient defences ; but they 
were not separately stated, except that each allegation of the answer was 
introduced thus: "And the defendant further says, that." On a 
motion to strike out portions of the answer, Welles, J., remarks: *• It is 
impossible to say, from the form of this whole answer, whether the de- 
fendant intended it as one single defence, or for several, and if several, 
how many, and where each begins or ends. There is but one safe rule 
to follow on this subject, in regard to the complaint or answer, and that 
is, for the pleader to indicate distinctly, by fit and appropriate words, 
where lis cause of action or statement of defence commences, and where it 
concludes, and not to leave to the court, or opposite attorney, the labor of 
analyzing the pleadings, or of collating the statements of the causes of 
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action or defences. In Benedict v. Seymour (6 Pr. R., 298), Mr. Jus- 
tice Selden has given the reasons of this rule, in the whole of which I 
fully concur." The reasons, as given in Benedict v. Seymour, are, u By 
section 167 the plaintiff is authorized to unite several causes of action in 
the same complaint, when they are of the same nature. How unite 
them ? By mixing them up in one undistinguished and undistinguishable 
mass? Clearly not, reason forbids this. It needs not the result of cen- 
turies of experience to show how inconvenient this would be. The code 
sanctions nothing of the kind. It authorizes the statement of ' a cause 
of action,' that is, a single cause of action. No other construction is 
admissible. Hence, if the plaintiff wishes to include in his complaint 
more than one cause of action, he must distinguish between them by the 
phrase ' and for a further cause of action, the plaintiff complains,' &c. ; 
or some other equivalent words. If he fails to do this, every allegation 
which is not essential to a single cause of action must, if objected to, be 
stricken out as redundant. In other words, the complaint, if it contain 
more than one cause of action, must be divided into distinct counts, like 
a declaration at common law. The burden of analyzing the complaint 
and separating the causes of action which it may contain, is not to be 
thrown upon the court at the trial ; nor is the defendant to be required 
to do this at his peril. In regard to answers, the code is still more ex- 
plicit. Section 150 is not only conclusive to show that defences must 
be single, but goes to confirm the position I have taken in respect to the 
complaint Unless the causes of action are separately stated in the com- 
plaint, how can they be referred to separately in the answer? It must 
be clear to every legal mind, upon deliberate reflection, that there can 
be no proper mode of framing a complaint or answer, in a common-law 
action, without distinguishing each separate cause of action, or defence, 
by at least some appropriate commencement, if not conclusion. The 
words 'and for a further cause of action* (or defence, as the case may 
be), would probably be sufficient for the purpose." 

The decision of Welles, J., in Lippincott v. Goodwin, supra, was 
confirmed, on appeal to the general term. 

Where a plaintiff commenced sixty -four actions against the same 
defendant, all of which were at issue, and were for the recovery of sep- 
arate penalties for an alleged violation of the law concerning foreign 
bank notes. The defendant moved to consolidate. Campbell, J., said, 
" I do not think it would be expedient to consolidate all these actions, 
and thus render necessary a trial which would be probably both pro- 
tracted and embarrassing. At the same time, it is manifest that all 
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these numerous suits for separate penalties under the same act, ought 
not to proceed, at least for the present. I understand it to be conceded 
by the counsel for both parties that the suits divide themselves into two 
classes. It seems to me, it would be just that the plaintiff should notice 
and bring to trial two of the suits, which may be selected by him one 
from each class, and that all proceedings in the remaining suits should 
be stayed until the trial of such two selected suits, with liberty to the 
defendant, after such, trials to renew the motion for a ' consolidation of 
the remaining suits, or for a further stay of proceedings,' and with like 
liberty to the plaintiff, to apply for a consolidation, or to bring the re- 
maining suits to trial, or that the defendants consent that they abide 
the event of the suits tried if they were to appeal from the judgment or 
judgments, if any may be recovered, against them." Clark v. Metro- 
politan B% 5 Sand. S. C. R., 665. 



§ 168, pp. 187, 188. 

Facts which the pleadings admit, cannot be contradicted or varied 
by evidence. Evidence is only intended to establish contested facts. 
Parkhurst v. WQraw, 24 Miss. R. 134; Hackett v. Richards, 11 
Leg. Obs., 315 ; and a judgment contrary to an admission in the pleadings 
showing there ought to be no such judgment, would be certainly errone- 
ous. Bridge v. Pay son, 5 Sand. S. C. R. 217, 

u The code has given no sanction to the revival in any form of a 
general issue, under which facts in their nature constituting a defence, 
although not averred in the answer, may be given in evidence upon the 
trial ; and facts tending to prove that a promissory note, or any other 
contract, was void in its origin upon the ground of usury, fraud, duress, 
<fec, are in their nature just as certainly matters of defence as facts 
subsequently arising, and there exists, consequently, the same necessity 
for averring them specifically in the answer. The system of pleading which 
the code has introduced, whatever objections upon other grounds may be 
made to it. rests upon very sound and obvious principles. The complaint 
must distinctly aver all those facts, which, if denied, the plaintiff must 
in the first instance prove upon the trial, in order to main tain his action. 
The answer must aver as distinctly all those facts, which, when the case 
of the plaintiff is admitted or proved, the defendant must prove in order 
to defeat a recovery." Per Duer, J. in Gunter v. Catlin, 11 Leg. Obs., 
210. 
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§ 169, p. 188-190. 

It was stated in the original note to this section that it is identical 
with section 145 of the code of 1848. This is not so, for the section 
was amended in 1849. Prior to 1849, the latter portion of this section, 
instead of reading, " Whenever it shall be alleged," <fec, was in these 
words : " Whenever it shall be alleged that a party has been misled, that 
fact shall be proved to the satisfaction of the court by affidavits showing 
in what respect he has been misled, and thereupon the court may order 
the pleading to be amended on such terms as shall be just" 

" Where usury is specially pleaded, the proof upon the trial or hear- 
ing must correspond in all respects with the allegations in the pleadings, 
or the defence will be overruled ; unless the correspondence is exact and 
entire, the proof must be wholly rejected. (State v. Willing, 3 Term 
R. 538; Vroom v. Ditmas, 4 Paige, 526, 533; N. Orleans G. <k B. 
Co. v. Derby, 8 Paige, 458; Rowe v. Phillips, 2 Sand. Ch. Ca. 14.) 
The last of the cases cited, Rome v. Phillips, is particularly strong, since 
the fact of usury was clearly proved, and the only variance between the 
proof and the allegation was, that the excess above the legal rate of in- 
terest was somewhat less than the amount specified in the answer. We 
certainly have no inclination to depart from the rule which the decisions 
to whi ch we have referred, and many others, so clearly establish ; nor 
do we apprehend that the provisions of the code have released us from 
the obligations of following it We have now, indeed, a large discretion 
in amending pleadings so as to conform them to the facts of the case, as 
disclosed by the evidence, and we have not unfrequently exercised this 
power at a general term, even when no motion to amend had been made 
upon the trial ; but in our opinion it would not be a proper excercise but 
an abuse of our discretion, so to amend an answer after a trial as to let 
in the defence of usury against a holder, for value and without notice, of 
negotiable paper," per Duer, J. in Gunter v. Catlin, 11 Leg. Obs., 209. 



§ 170, p. 190. 

An application to amend on the trial is addressed to the discretion 
of the presiding judge, and his denial of the motion is not the subject 
of an exception. Brown v. McCune, 5 Sand. S. C. R. 229. 
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§ 171, p. 190. 

Variance means a material difference. It is no variance that the 
proof does not show all the points in the declaration. Skinner v. Grant, 
12 Vermont R. 462. 



§ 172, p. 190-193. 

The right to amend under this section, is not to prejudice the pro- 
ceedings already had. Plumb v. Whipple, 1 Pr. R. 411. 

Where an amended answer is served for delay, and at so late a pe- 
riod as to throw the cause over the circuit, it may be treated as a nul- 
lity. Allen v. Compton, 8 Pr. R. 25 1 ; where the cause was at issue on 
the 20th February, and on the same day plaintiff served notice of trial and 
inquest for the 14th of March, and on the 9th of March, defendant 
served an amended answer. Plaintiff s attorney disregarded the amended 
answer, and took an inquest, and then moved to strike out the amended 
answer. The motion was opposed on an affidavit of the defendant's at- 
torney, in which he swore that his olient informed him of two grounds 
of defence at the time of his retainer, namely, set-off and want of con- 
sideration for the making the note sued on ; but he concluded that the set- 
off would be sufficient, and therefore did not include the other defence 
in the original answer ; but that when the plaintiff denied the set-off in 
his reply, he considered it better to amend the answer by inserting the 
other defence. Shankland, J. granted the motion with costs, and said : 
"As no reported case has been found, deciding* hat practice should be 
adopted in a case where an amended answer is put in for delay and 
will cause the loss of a circuit, I shall dispose of the point in analogy to 
the practice which prevailed under the old rule, in respect to demurrers 
put in for delay. Then; if the plaintiff joined issue by his reply, and 
noticed the cause for trial, and the defendant demurred to the replica- 
tion in bad faith or for delay, the plaintiff could disregard it and proceed 
to trial. If in this case it was necessary to move to strike out the 
amended answer before the plaintiff could proceed to trial, he would 
lose the benefit of the circuit, as there was not time to serve the proper 
notice for that purpose. And in all cases where amended answers are 
put in for delay, and, to throw a cause over the circuit, they are served at 
so late a day as to prevent a new notice of trial to be served for the cir- 
cuit in due season, I am of opinion, that the party who puts them in, or 
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any amended pleading for delay, is entitled to no favor, and that such a 
pleading may be treated as a nullity. If it shall prove to have been in- 
terposed in good faith, the default will be set aside. No rights are lost 
to either party by this practice, and it is the only mode the plaintiff can 
take to save the circuit" Allen v. Compton, supra. 

The report of the case just referred to does not state whether there 
was any affidavit of merits. We incline to believe there was not, and 
therefore the plaintiff rightly took an inquest; but apart from this, or 
if in fact an affidavit of merits was served and filed, then we consider 
the plaintiffs course was wrong. The judge's reasons we deem inapt 
and insufficient. The amended answer did not call for any additional 
reply, it did not disturb the issue theretofore joined, it did not render 
necessary a new notice of trial, it did nothing that could by possibility 
delay the plaintiff, it did not prejudice the proceedings already had, 
and the right to put it in was absolute. It did not even' come within 
the rule laid down in Plumb v. Whipple, ante, p. 125. The amended 
answer bore no analogy to a demurrer to a reply under the old prac- 
tice ; because that did delay the plaintiff, it raised an issue of law in- 
stead of the issue of fact raised by the reply, and thereby nullified the 
notice of trial of the issue of fact ; but the amended answer served in 
this case did not nullify the notice of trial theretofore served ; no new 
notice of trial was necessary. 

In a case where the answer merely contained a denial of the alle- 
gations of the complaint, it was held that the defendant had no right 
under this section to serve an amended answer (the plaintiff not 
having amended his complaint) ; because this section gives the right so 
to amend a pleading " at any time before the period for answering it 
expires ;" and as an answer merely denying the allegations of the com- 
plaint does not require any answer (reply), the " period for answering 
it" expires with the service. Plumb v. Whipple, 7 Pr. R., 411. 

If the principle laid down in Plumb v. Whipple be correct, then 
only in cases either where the answer contains new matter constituting 
a counter-claim, or, where the plaintiff after answer amends his com- 
plaint, can the defendant amend his answer of course, under this 
section. The argument in Plumb v. Whipple is that, as the answer 
does not call for any reply, there cannot be any time before the period 
for answering it expires ; and as no reply can be served, there can be 
no period within twenty days after service. This difficulty is evidently 
unintentionally created by the legislature not perceiving the full effect 
produced by the amendment to section 153; and this construction of 
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section 172 as evidently deprives the defendant of a right the 
legislature conferred and never intended to revoke. We think, with- 
out any departure from a reasonable construction, the defendant's 
right might be preserved by holding that, as the answer requires no 
reply, the time for replying can never commence, and consequently can 
never expire. An argument applicable to answers containing new 
matter would be that as the statute (s. 153) presumes a reply, that 
presumption, which arises immediately the answer is served, might be 
considered as equivalent to the service of a reply, and thus give twenty 
days after service of the answer, within which the defendant might 
amend his answer of course. 

When after an answer the plaintiff noticed the cause for trial, and, 
no affidavit of merits having been filed or served, took an inquest on 
the second day of the circuit, and entered judgment thereon, and the 
defendant within the time allowed for an amendment of course ; but 
after the judgment was entered, served an amended answer, and then 
moved to set aside the judgment, it was held that the judgment was 
regular, otherwise the amendment would have prejudiced proceedings 
already had. Plumb v. Whipple, 7 Pr. R., 411. 

It is not allowable to a party, under the privilege to amend of 
course, to substitute a new and different cause of action or defence, in 
the amended pleading ; but he may change the manner of stating the 
same, may leave out redundant or irrelevant matter, or add facts in 
support of the cause of action, or defence, stated in the original plead- 
ing. Field v. Morse, 8 Pr. R , 48. 

Where an action was commenced by the service of a summons 
without any complaint, and the defendant suffered judgment to be 
taken by default, without demanding or receiving a copy of the com- 
plaint, and the judgment was afterwards set aside, with leave to defend- 
ant to answer within twenty days after service of a copy of the 
complaint, held that the plaintiff might serve an amended complaint 
without first serving the original. Field v. Morse, 8 Pr. R., 47. 



§ 173, p. 193-197. 

In Beardsley v. Stover, 7 Pr. R., 294, Harris, J. permitted a de- 
fendant to amend his answer after the cause had been referred at the 
circuit. The terms imposed were payment of the plaintiff's costs of 
preparing for trial before the referee, and the costs of the motion, and 
his Honor observed that it would have been proper, had either party 
desired it, to vacate the order of a reference. 
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Id Beardsley v. Stover, supra, Harris, J. remarked that it would 
not have been proper to allow the amendment under the code as it was 
worded prior to 1852, but that since that he " understood the court 
to be vested with the power in its discretion to allow any allegations 
material to the case" to be inserted in the pleading, even though the 
effect may be to change entirely the cause of action or defence. 

Leave will not be given to amend a pleading for the purpose of set- 
ting up the defence of usury. Bates v. Voorhies, 1 Pr. R., 234. In 
that case Harris, J. says, u Courts in the exercise of their discretion in 
allowing amendments, have thought it proper to discriminate between 
what have been regarded as hard and unconscionable defences, and 
such as have been considered with more favor." And after doubting 
the soundness of this discrimination, and questioning the right of 
the courts to pronounce a defence expressly given by law unconscion- 
able, concludes, nevertheless, that such is the practice, and that it has 
now become so inveterate, that it cannot be disregarded, he continues, — 
" A distinction is taken between opening a default so as to allow a 
defendant to avail himself of an unconscionable defence already inter- 
posed, and amending a plea after issue joined so as to add such a 
defence. The ground of such a distinction is not very obvious, but it 
seems to be established. Nor can I find that in the application of this 
rule any exception has been made in favor or endorsers or sureties." 

The court has full power under this section to order an amendment 
of a judgment record, as of the day the record was filed ; and this 
question of amendment is one between the plaintiff and defendant only. 
No notice of a motion to make such amendment is necessary to be 
given to other judgment creditors of the defendant. Mann v. Brooks, 
1 Pr. R., 449. 

The verdict of a jury may be amended or corrected so as to conform 
to the facte, where there is no doubt as to such facts (either from 
certificate of the judge or otherwise) and of the real intentions of the 
party. Burhans v. Ttbbitts, 7 Pr. R., 2 1 . Where, however, the slightest 
doubt exists as to what transpired on the trial, or if any exists that the 
whole case has been disposed of by the court and jury, an amendment 
should not be allowed ; and where two issues were tried, one having 
been disposed of by the decision of the judge, and the other submitted 
to, and passed upon, by the jury ; held, that it being proper, and the 
evident intention of the jury under the direction of the judge, to find 
upon both issues in order to make a complete record, it was proper for 
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the judge to make an amendment of that kind. lb., and see Foster v. 
Caldwell, 18 Vermont R., 180. 

Where after a motion had been heard and decided, it appeared 
that the affidavit used to oppose did not contain any jurat, or signature 
of any officer before whom it was taken, leave was granted to the party 
to reswear the affidavit. 8 Pr. R., 187 n. It must be presumed that 
the judge was satisfied that the affidavit had in fact been sworn, 
and that the omission was purely accidental and unintentional. 

After argument and judgment, the court of appeals will not set aside 
the judgment and stay proceedings to enable the appellant to make an 
application to the court below, to alter the statement of the exceptions 
taken at the trial. Fitch v. Livingston, 7 Pr. R., 410. 

Where it appears on the trial of an action for tort, that too many 
persons have been joined as plaintiffs, an amendment may be made, 
after verdict, by striking out the names of the parties improperly joined. 
Travis v. Tobias, 8 Pr. R., 334. 



§ 174, p. !»?• 

After a trial, verdict for plaintiffs, judgment thereon, and affirmance 
of the judgment on appeal to the general term, with leave to de- 
fendants to move at special term for an order to amend their answer ; 
held, on motion at the special term, that the defendants were too late, 
and that the court had not the power to grant the amendment after 
argument of the appeal and final judgment thereon. The judgment 
should first be set aside. And it is doubtful whether a motion to set 
aside a regular judgment rendered at general term, can be granted at 
special term for the purpose of allowing a party to amend his pleading. 
I£ however, such a motion can be entertained, it must not only appear 
that the party has been misled or surprised after the exerciae of ordinary 
care and skill, but that the amendment asked for is clearly required in 
order to promote the ends of justice. Maleomb v. Baker, 8 Pr. R., 301 

A mere irregularity in entering a judgment cannot be taken advan- 
tage of after one year. Van Benthuysen v. LyU, 8 Pr. R., 312. 



§ 175, p. 1*8. 

It is not allowable to a plaintiff to designate a defendant by a 
fictitious name at discretion ; it can only be done where the plaintiff is 

9 
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ignorant of the true name, Orandall v. Beach, 1 Pr. &, 271 ; and if 
a plaintiff sues the defendant by a name not being his proper name, 
without alleging his ignorance of the defendant's name, the defendant 
may take advantage of the misnomer by motion to set aside the pro- 
ceedings. Eliott v. Hart, 1 Pr. R., 25. See ante. p. 63. In a case in 
the English courts, it was held that to describe a defendant by his sur- 
name and an initial (a consonant) instead of a Christian name, was not 
a misnomer, but an insufficient designation, Miller v. Hay, 12 Jurist. 
985, Exch. : if the initial had been a vowel instead of a consonant, it 
seems that it would have been a sufficient designation ; for a vowel may 
be a word by itself, or pronounced by itself, but a consonant cannot. 
Kenerly v. Knott, 2 Mon. Law R., N. S. 186 ; Lomax v. Landelle, 18 
Law Jour. 86, C. P. ; 13 Jurist, 38. 



§ 177, pp. 199, 200. 

The supplemental answer under the code is a substitute for the old 
plea of puis darrien continuance ; but it differs from that plea in this 
respect, that the supplemental answer may be allowed on motion 
whenever the facts forming the ground of the answer have occurred 
since the answer was put in, or where the defendant was ignorant 
of them at the time of pleading the first answer ; whereas the plea of 
puis darrien continuance could strictly be pleaded only before or at the 
next continuance after the facts transpired. Where the facte asked to 
be incorporated and pleaded in^a supplemental answer, go to divest the 
plaintiff of the right to maintain the action, and transfer the cause of 
action to another, who has received satisfaction for the demand involved 
in it, it is the duty of the court to grant the motion. The word may in 
such a case means must, and it will make no difference whether the 
motion be made at the earliest day or not Per Gridley J. in Drought 
v. Curtis, 8 Pr. R., 56. 



§ 178, pp. 201, 202. 

<( The code is substituted for the old mode of arresting defendants in 
legal actions. But it is worthy of remark that nothing can be found in 
the code applicable to the case of divorce, and many other equitable 
actions. And in view of the fact that the code has not expressly abol- 
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ished the writ of ne exeat, nor given anything as a substitute therefore, 
and deeming the power of awarding such process essential to the exer- 
cise of the legitimate powers of a court of equity, and not to be taken 
away by implication, I am constrained to hold that this court still 
possesses the authority to retain a suitor by ne exeat." Per Barculo, J. 
in Bueknell v. Bueknell, 7 Pr. R., 393. It is proper to state in this 
connection a circumstance not noticed in Forrest v. Forrest, 5 Pr. R., 
125 ; 10 Barb. S. C. R^ 48, nor in Fuller v. Fmeric, 2 Sand. 8. C. R. f 
626, viz. that it was true to a certain extent that the writ of ne exeat 
was rendered unnecessary by the original code, for that contained a 
provision for arresting a defendant who is " not a resident of the State, 
or is about to remove therefrom." (Code of 1848, s. 156.) That clause 
might have been a substitute for a ne exeat ; but it was repealed in 1849, 
and thus the argument that the writ is unnecessary because of a substi- 
tute is annihilated, and by the same rule that we could infer from the 
declaration of the commissioners their intention to abolish it, we should 
also infer from the act of the legislature a design to retain it. lb. 

Where the writ of ne exeat was issued, and served with the sum- 
mons in the ordinary manner of issuing and serving an injunction, held 
sufficient, — that it is not necessary to file the complaint first ; under the 
former system it was otherwise. lb. 

Any justice of the supreme court, or any county judge, may out of 
court allow writs of ne exeat in suits and proceedings in the supreme 
court, according to the course and practice of such court in such cases, 
and under such regulations as shall be provided by law, or by the rules 
and regulations of such court not inconsistent with law. 2 R. S., 4th 
ed., 375, s. 55. Laws of 1847, ch. 470, s. 13. 



§ 170, p. 202-205. 

To authorize an order of arrest under the 8rd subdivision of this 
section, it must appear by the affidavits on which it is sought to be 
obtained, that the property has been removed after suit brought, with 
intent to prevent its being taken or found by the sheriff or with intent 
to deprive the plaintiff of the benefit thereof; or if the disposition or 
removal took place before suit brought, it must appear to have been 
done with intent to render ineffectual the proceedings in a suit which 
the defendant knew or had reason to apprehend the plaintiff intended 
to bring to recover possession of the property. In the ordinary case of 
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converting property, or detaining it in hostility to the claim of the true 
owner, the order to arrest must be under the 1st subdivision of this- 
section, which is satisfied with bail that the defendant shall render him- 
self amenable to the process and judgment of the court, whereas an 
arrest under subdivision 3 of that section can be superseded only by an 
undertaking to pay any judgment that may be recovered. Mulvey v, 
Davison, 8 Pr. R., 111. 

In an action against husband and wife, for a tort committed by the 
wife, neither defendant can be arrested. Anon., 8 Pr. R., 134 ; thus 
on an application for an order of arrest against a husband and wife, in 
an action against them for an assault and battery alleged to have been 
committed by the wife alone, it was held by Campbell, J. (all the jus- 
tices of the superior court concurring) that the code had not altered the 
rule of the common law which exempts a married woman from arrest 
(on mesne process) in all cases whatever ; nor does the code authorize 
the arrest of the husband in any action founded on the contract or tort 
of the wife. 

A merchant who received goods upon consignment, upon condition 
that he would advance to the consignor a certain amount in cash, and 
and then consign the goods with the bills of lading and invoices, to re- 
sponsible parties in Europe, for sale and returns, guaranteeing the faith- 
ful disposition of the property and returns of accounts of sales, together 
with whatever balance there might be over and above the advances 
made, the consignor holding himself responsible to the consignee for 
any deficiency, held, that on a deficiency of the amount of goods re- 
turned on Bales by the parties in Europe for which the consignee was 
liable on his guarantee, and the consignor on his promise to the con* 
signee ; the consignee did not act in a fiduciary capacity where he 
had received the amount of the deficiency from the consignor, and had 
not paid over the same to the parties in Europe, for which they sought 
to hold him to bail. Angus v. JDunscombe, 8 Pr. R., 14. 

An attorney sued for not paying over money collected for his client, 
is liable to imprisonment, such suit being an action for misconduct in a 
professional employment. Stage v. Stevens, 1 Denio, 267. 

Non-resident — In the matter of Thompson, 1 Wend., 145, the dis- 
tinction was taken between the residence of a debtor and his domicil. 
It was there held, that his residence might be abroad, while his domicil 
continued in this State. In Frost v. Brisbin, 19 Wend., 14, it was said, 
that actual residence differs from domicil ; and where it appeared that 
a defendant left this State in November, 1844, and returned in the 
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spring of 1848, and that this absence of three years and a half was 
necessary to accomplish the business in which he was engaged ; and 
that before he left, and during all the time of his absence, he kept house 
in this State, — held, that he was a nonresident, although domiciled in 
New York. Haggart v. Morgan, 1 Selden, 428. 

Where an attorney residing and practicing in another State, receives 
money upon demands left with him for collection in that State, which 
he omits or refuses to pay over, he is liable to arrest here, in an action 
brought to recover such money. Yates v. Blodgett, 8 Pr. R., 278. In 
such a case, the money is received by the defendant as an attorney, in 
the course of his employment as such. The action was founded, not so 
much upon a breach of contract, as the violation of professional duty. 
lb. 

An agent employed to collect moneys for his principal, is liable to 
arrest, where he appropriates such moneys to his own use. In such a 
case, the agent assumes a special trust, and acts in a "fiduciary capa- 
city? Stoll v. King, 8 Pr. R., 298. 



§ 188, p. 210. 

The execution of the undertaking fixes the character of the parties 
as bail, if they are not excepted to ; or if excepted to and they justify 
as bail, the sheriff is exonerated from liability ; if they are excepted to 
and do not justify, they are liable to the sheriff. Justification does not 
increase or diminish their liability. It is only a question whether the 
sheriff shall be exonerated, or whether he shall stand between the bail 
and the plaintiff in the action. Bail who have not justified, are in the 
position of bail to the sheriff; and they have the right, as such bail, to 
surrender the defendant And in all cases where bail are excepted to 
and do not justify, they may surrender the defendant Re Taylor, 1 
Pr. R., 214. 



§ 189, p. 210. 

The authority to arrest need not be signed by all the bail ; and the 
authority to arrest of some of the bail, would, it seems, be good 
although the other bail should object Re Taylor, 7 Pr. R., 214. 
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§ 190, p. 210. 

In an action against bail, they cannot question the liability to arrest 
of the party for whom they were bail. The code has not changed the 
liability of bail. Gregory v. Levy, 1 Pr. R., 87. 

§ 203, p. 214. 
See supplemental note to § 188, p. 133, ante. 



§ 204, p. 014-217. 

A party, by giving bail, does not thereby waive his right to move to 
vacate the order of arrest, on the ground that he was privileged from 
arrest Washburn v. Phelps, 5 Monthly Law Rep. N. S., 504. 

A defendant, by procuring bail on his arrest, does not thereby waive 
his right to object to the legality of the arrest. Col. Ins. Co. v. Force, 
8 Pr. R., 353. Nor, as it seems, does obtaining time to answer operate 
as a waiver of the defendant's right to object to the legality of the arrest 
But relief may be denied him on the ground of laches. lb. 

A defendant who has been arrested under an order in an action upon 
contract, and has not been bailed, may move to vacate the order at any 
time before he has been charged in execution. Wilderming v. Moon, 
8 Pr. R., 213. That was an action on contract; the plaintiff had ob- 
tained an order of arrest at the commencement of the action, on which 
the defendant was arrested, and v he had remained since in custody, and 
had not given bail. The plaintiff had obtained a judgment in the 
action, and issued execution against the property of the defendant The 
defendant moved, on affidavits controverting those on which the order 
of arrest was granted, to vacate said order ; it was contended that he was 
too late. The court held the motion to be in time. The only limita- 
tion which the code imposes, is that implied in section 204, namely, that 
the motion must be made before the justification of bail ; and, with a 
single exception, it follows that, so long as bail may be put in, the right 
to move to vacate is unimpaired. The perfecting of bail is an admission 
on the record that the order of arrest was justly made ; but mere delay 
is not such an admission. The case is not altered by the fact that the 
plaintiff has obtained judgment, and has issued execution against the 
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property of the defendant Where the right to arrest depends on the 
nature of the action, there the judgment establishes the truth of the facts 
and concludes the defendant from subsequently denying them ; but when 
the order of arrest is founded solely on extrinsic facts, not constituting 
the cause of action, as the judgment is no evidence of the truth of those 
facts, it leaves them just as open to explanation and denial, as if no 
judgment has been obtained. The judgment is evidence of the debt 
due, but not that the defendant has been guilty of any fraud in contract- 
ing the debt, or in endeavoring to evade its payment. The defendant 
was discharged. lb. 

An order denying a motion that an undertaking given on the arrest 
of the defendant be delivered up and an exoneretur entered, is an appeal- 
able order. Col. Ins. Co. v. Force, 8 Pr. R., 353. 



§ 206, pp. 218, 219. 

An action to recover " possession of personal property and damages 
for its detention," cannot be maintained where the defendant has not the 
possession of the property, either in law or in fact, at the time of the 
commencement of the suit. This action takes the place of replevin under 
the revised statutes, and is intended to operate only on the party in pos- 
session. And while the party is in possession, it is a concurrent remedy 
for trespass and trover. Brockway v. Burnap, 8 Pr. R., 188 ; S. C, 12 ; 
Barb. S. C. R^ 347. 

If a plaintiff sues to recover possession of personal property and 
damages for its detention, and fails to prove, on the trial, that the prop- 
erty was either in law or in fact in the possession of the defendant at 
the time of the commencement of the suit, he must be nonsuited. lb. 

A warehouse entry, if evidence of the title of its possessor to the 
goods which it describes, is as properly the subject of an action for its de- 
livery, as a certificate of stock or a bill of exchange. And in an action 
to compel the delivery of a document in writing, the court will not set 
aside the proceedings upon the ground that the paper, upon its face, 
has no value, if evidence to prove value may be given upon the trial. 
The question, whether value can be shown by extrinsic proof, is a ques- 
tion of law, which, when the document is set forth in the complaint, or 
is annexed, is proper to be raised by a demurrer. Knehue v. Williams t 
11 Leg. Obs. 187. 

The plaintiff cannot so frame hi* complain M ^at, ^ ^e *"* *° re " 
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cover the possession of the property, he can recover damages for the 
conversion. He must elect, when he brings his action, whether he will 
claim a judgment for the delivery of the identical property, or for the 
damages he has sustained by reason of the conversion. Maxwell v. 
Farnam, 1 Pr. R , 238. 



§ 209, pp. 220, 221. 

The court would allow a new replevin bond to be filed nunc pro 
tune, when the one given on the execution of the writ was defective. 
Newland v. Willetts, 1 Barb. S. C. R., 20 ; 2 R. S., 556, §§ 33, 34, 
from which it is inferred that the court will allow a new undertaking to 
be given nunc pro tunc, when the one given in the first instance is 
defective. 



§ 218, pp. 226, 227. 

The distinction in the English books, between a common injunction 
which issues on some default of the defendant, and special injunctions 
granted on special application to the court, is of no importance. All 
injunctions, in this eountry, are granted on the merits and on special 
application to the court, and generally ex parte, on filing the bill. 
Buckley v. Corse, 1 Saxton's Ch. R., 504. 

A party against whom an injunction has been issued, is not bound to 
obey it until after due service thereof on him. Giving him verbal notice 
that an order enjoining him has been made, is not sufficient Elliott v. 
Osborne, 1 California R., 396. 



§ 219, p. 219-232. 

An injunction cannot be allowed on a complaint alone, though it 
appears from the facts set forth in it that the plaintiff is entitled to an 
injunction, unless such complaint be so verified as to make it in legal 
effect, if not in form, an affidavit. Per Parker, J, in Pen field v. White, 
8 Pr. R. f 87. 

No court in this State can rightfully enjoin a defendant from pro- 
ceeding in a suit in another court of this State, having equal power to 
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grant the relief sought by the complaint Grant v. Quick, 5 Sand. S. 
C. K, 612. 

On a complaint in the superior court, asking to have certain securi- 
ties set aside, an injunction issued, restraining the defendant from 
attempting to enforce said securities. On motion to dissolve said 
injunction, it appeared that, at the time of the commencement of the 
suit in the superior court, a suit to enforce said securities was pending 
in the court of common pleas for the city and county of New York. It 
was conceded that the effect of the injunction was to restrain the 
proceedings in the court of common pleas ; and that fact was held a 
conclusive reason for dissolving the injunction ; because, the only ground 
upon which the court of chancery formerly acted, in granting an injunc- 
tion in cases like the present, was the inability of the court of law to 
grant the necessary relief; but since all courts have equitable as well as 
legal jurisdiction, or, more properly, as the distinction between legal and 
equitable are now abolished, the reasons for which the exercise of a 
power always invidious, and frequently abused, could alone be justified, 
have ceased to exist, and have left a case to which the maxim emphati- 
cally applies, cessanU ratione, ceuat etiam lex. lb. The report of the 
above cases states that, " at & joint meeting of the judges of the supreme 
court, of the common pleas," and of the superior court, the foregoing 
decision was unanimously approved. 

To entitle a plaintiff to a temporary injunction under this section, he 
must make out a case showing that the act complained of will not only 
produce an injury to him, but that he is entitled to final relief by a per- 
petual injunction. Ward v. Dewey, 1 Pr. R., 11. 

No injunction will be issued when it appears, upon the face of the 
complaint, that the plaintiff has no interest that can be injured or 
affected by the act which he seeks to restrain ; nor will it be issued 
when his claim for relief is founded upon a contract, which by his own 
showing, is illegal. Bennett v. The American Art Union, 5 Sand. S. 
C. R., 614. 

Where a temporary injunction is sought to be obtained under the 
3d clause of this section, the affidavit must show that the threats of the 
defendant to remove his property, Ac, were made during the pendency 
of the action ; and the complaint should contain a prayer for an injunc- 
tion for that reason. The injunction order cannot be sustained, where 
it appears that the threats of the defendant were made before the action 
was commenced, nor where the complaint does not ask for an injunction. 
01$** v. Smith, 1 Pr. B., 481. 
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The court will relieve a tenant, upon equitable terms, against whom 
a judgment of dispossession, under the act authorizing summary proceed- 
ings to recover the possession of land, had been obtained by surprise. 
In such a case, an injunction restraining the landlord from executing a 
warrant of dispossession will be granted upon the payment into court by 
the tenant of the rent claimed to be due. Forrester v. Wilson, 11 
Leg. Obe., 124, per Oakley, Ch. J. 

By the true construction of the code, an injunction cannot be grant- 
ed to stay or suspend proceedings under the statute (2 R. S., 516) for 
the recovery by summary proceedings of the possession of houses or 
lands. Hyatt v. Burr, 8 Pr. B., 168. Per Roosevelt, J., and in 
a note, p. 170, "I have consulted on this subject with two of my col- 
leagues with the view of establishing a uniformity of practice on a 
point so important to the community, as well as the profession ; and 
they concur with me in saying that by the true construction of the 
code an injunction cannot be granted to stay or suspend proceedings 
under the statute for recovering summary possession of houses or 
lands." 

Whenever any duty shall be devolved by law of this State upon 
any State officer or board of officers, no injunction shall be issued to 
restrain such officer or board, or any person employed by them, or to 
prevent the execution of any such law, unless the same be granted by 
the supreme court sitting in the district in which such board shall be 
located or such duty shall be required to be performed, at a general 
term of said court (Laws of 1851, ch. 488, s. 1.) Before hearing 
any application for an injunction in the cases specified in the preceding 
section, at least eight days' notice of the time and place of such hearing 
shall be served on the officers, board, or person against whom the appli- 
cation shall be made ; and in case of the inability or omission of the 
attorney general to appear and defend such officer, board, or person, the 
governor may employ counsel to perform such duty in place of the 
attorney general, and to institute any appeal or other necessary pro- 
ceeding, who shall have the control of such defence or proceeding ; and 
the governor may in his discretion employ counsel to assist the attorney 
general in defending such officer, board, person, or proceeding. (76., 
..2.) 

§ 220, pp. 232, 233. 

A copy of the papers upon -which the injunction is granted must 
in all cases be served with the injunction, or the ttrvice of the injuno- 
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tion will be set aside as irregular. Penfield v. White, 8 Pr. R., 8*7. 
The object of the provision requiring service of a copy of the affidavit 
on which the injunction was granted, is to apprise the defendant of all 
the facts on which the injunction was obtained, so as to enable him to 
proceed at once to obtain relief by an application to vacate the in- 
junction, if he should think proper so to do. lb. 

The omission, however, to serve the papers on which the injunction 
was granted does not entitle the defendant to have the injunction va- 
cated, but only to have the service set aside. lb. 



§ 227, p. 241. 

i The provisions of the code relating to attachments are applicable to 

[ . one of several joint debtors, but do not authorize the seizure of the joint 

property of several defendants on an attachment against one. It is only 

; the individual interest of that one that is liable to seizure. Stouten- 

| burgh v. Vandenburgh, 1 Pr. R, 229. 

In Learned v. Vandenburg, 7 Pr. R, 880, Harris, J. approved the 
decision in Hulbert v. Hope Mut. Ins. Co., 4 Pr. R., 275 ; 3 Code 
Rep., 148; and he adds— -One essential difference is that the attach- 
ment against a foreign corporation issued under the provisions of the 
revised statutes, required the sheriff to attach all the estate, real and 
personal, of the corporation ; while the warrant under the code requires 
the sheriff to attach all the property of the defendant, or so much 
thereof as may be sufficient to satisfy the plaintiff's demand. 

A foreign corporation is not authorized either by the code or the 
revised statutes, to sue another foreign corporation in the courts of this 
State by attachment, unless the cause of action has arisen or the sub- 
ject of the action is situate within this State. Western Bank v. City 
Bank of Columbus, 1 Pr. R., 238. 



§ 228, p. 244. 

The allowance of the warrant of attachment is clearly within the 
definition of an order, and may be reviewed on appeal under section 
349. Bank of Lansingburg v. McKie, 1 Pr. R., 364. 
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§'229, p. 244-246. 

If of two joint debtors, one is a nonresident and the other a resid- 
ent, an attachment may be issued against the nonresident alone. Baird 
v. Walker, 12 Barb. S. C. R., 298. 

An application to set aside an attachment as improvidently issued, 
must be founded and depend upon the affidavits upon which the ori- 
ginal application was made. Countervailing affidavits cannot be used. 
White v. Featherstonhaugh, 7 Pr. R., 357 ; Bank of Lansingburgh v. 
McKie, ib., 360. The contrary has been held in other cases. 

Where a motion to set aside an attachment is founded on affidavits 
on the part of the defendant, the plaintiff is at liberty to sustain his 
attachment by affidavits in addition to those upon which it was grant- 
ed ; and if there was any insufficiency in the original affidavits, which 
is supplied by the additional affidavits, the defect cannot impair the 
attachment Oenin v. Tompkins, 12 Barb. S. C. R., 265. 

If upon such additional affidavits such facts appear as authorize the 
court to infer that the defendant concealed himself within this State to 
avoid the service of a summons, the motion to set aside the attachment 
will be denied. Ib. 

An attachment under the code is simply the written order of the 
judge issued upon, and as a judicial determination from, the facts pre- 
sented to him, that the case is one in which an attachment should be 
granted. The warrant of the judge alone is sufficient, it does not re- 
quire formal teste, signature of clerk, or seal The signature of the 
attorney to the warrant should, however, be required, from motives of 
convenience, which must be obvious to all. No return day need be 
inserted. Oenin v. Tompkins, 12 Barb. S. C. R., 287. 



§ 230, p. 246. 

A bond executed on the issuing an attachment against a nonres- 
ident debtor, is not invalid because the proceedings show a joint debt 
owing by two persons and the nonresidence of only one of them. Baird 
v. Walker, 12 Barb. S. C. R., 298. 

Where the statute required a bond as one of the conditions of issuing 
an attachment, the statute is not satisfied by the execution of a covenant. 
Soman v. Brinekerhoff, 1 Denio, 184. 
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§ 232, p. 247. 

Copartnership property caDnot be seized on an attachment against 
one partner, an absconding debtor, for a partnership debt. Sears v. 
Gearn, 1 Pr. R, 383. 

Where the account book belonging to the copartnership was seized, 
upon an attachment against an absconding partner, it was ordered to be 
delivered up by the sheriff to the resident partner. lb. 

For the purpose of securing the lien on real estate, it is only neces- 
sary that it should be included in the inventory returned by the sheriff; 
he is under no necessity to enter upon the land, or see it, or go into its 
vicinity, nor do any other act than return it in his inventory. Learned 
v. Vandenburgh, 7 Pr. R., 381, affirmed on appeal, 8 Pr. R., 1*1. In 
respect to personal property, it is otherwise. To render the seizure effec- 
tual it must be accompanied by possession. The sheriff is bound to see 
that it is safely kept, to satisfy the judgment when recovered. He must, 
therefore, not only seize the property, but take it into his custody. lb. 
Where there are several attachments against the same property, they 
will have priority according to the order of their delivery to the sheriff. 
To secure the lien on real estate, as against subsequent bona fide pur- 
chasers, notice under section 132 must be filed. 



§ 241, p. 251. 

In an action on a bond given to obtain the release ef property seized 
under an attachment regularly issued against a person as a nonresident 
debtor, the defendants are estopped from denying that the person pro- 
ceeded against was a nonresident. Haggart v. Morgan, 1 Selden R., 422. 



§ 246, pp. 255, 256. 

It seems that one acting as guardian of an infant plaintiff, is not a 
party to the suit, so as to be bound by the decree. Darrin v. Shields, 
Court of Appeals, Dec., 1652. 

The second subdivision of section 349 has not converted a decision 
on a demurrer, tn all cases, from a judgment into a mere order. When 
a demurrer is sustained, which goes to the whole complaint or answer, 
the decision, as it determines that the party against whom it is given 
has no right of action or no defence, is in its nature a final judgment ; 
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and this is so even when liberty to amend is given, if the party fail to 
avail himself of the privilege within the limited time ; but when the de- 
murrer relates only to a part of a pleading, the decision sustaining or 
overruling it may, with great propriety, be termed an order, since its 
only effect is to strike out, or retain, that part of the pleading to which 
the demurrer applies, leaving the other issues undetermined. Drum- 
mond v. Husson, 8 Pr. R., 247. 

A decision on an application under section 247, for judgment on de- 
murrer to an answer as frivolous, is a judgment. Roberts v. Morrison, 7 
Pr. R., 306 ; and Lawrence v. Davis, ib., 354. The contrary was held 
in Gould v. Carpenter, t&., 07. Such a decision is called a judgment, in 
Hull v. Smith, 8 Pr. R., 150. 

The dismissal of the complaint, for not proceeding in the action, is a 
judgment. Tillspaugh v. Dick, 8 Pr. R., 33. 

Where a case involved the question, amongst othera, of the exist- 
ence or nonexistence of a partnership, and the cause was referred, and the 
referee reported that there was sufficient evidence to establish the exist- 
ence of the copartnership, the party in whose favor the report is made 
cannot ex parte file the report, and enter an order dissolving the copart- 
nership, and direct an accounting. Such an order is not a judgment. 
Bantes v. Brady, 8 Pr. R., 216. 



§ 246, p. 256-262. 

Where, after the time for answering had expired, the defendant 
served notice of appearance and a demand of a copy of the complaint, 
and the plaintiff, on the same day, but after the receipt of such notice of 
appearance, entered judgment; it was held regular, and that he was not, 
under the circumstances, bound to delay the entry of judgment, for the 
purpose of giving notice of assessment of damages. White v. Feather- 
stonhaugh, 7 Pr. R., 357. The practice on this point remains substan- 
tially as under the former system ; and there a notice of retainer not 
served until after default, might be disregarded. Lynd v. West, 12 
Wend., 235. 

The restitution to which a party is entitled upon the reversal of an 
erroneous judgment, is not restitution to everything he has lost thereby, 
at least not to everything he has lost in consequence of such erroneous 
judgment ; he recovers what is still in the possession of his adversary, but 
not everything else. For instance, land sold under execution issued on 



§347.] FRIYOLOtJB PLEADING/ 143 

the judgment, and bought by a third party, does not revert to the original 
owner on the reversal of the judgment Lovett v. German Re/. Oh. 
12 Barb. S. C. R., 83. 

As to the meaning of the phrase "instrument for the payment of 
money only" see ante, p. 108, in note to § 162. 



§ 247, p. 263-265. 

The application for judgment under this section is not a trial, it is 
more analogous to the application for the relief demanded, under the 
second subdivision of the 246th section. "The plaintiffs say, in effect, 
that they have received no such pleading as the code declares to consti- 
tute an answer ; that, although they have been served with a paper pur- 
porting to be the defendant's answer, it is, in fact, not an answer." Gould 
v. Carpenter, 1 Pr.R., 98. In two subsequent cases — Roberts v. Morrison, 
1 Pr. K, 396, and Lawrence v. Davis, i6., 354 — the contrary was held, 
that an application under this section is a trial; and see Hull v. Smith, 
8 Fr. R., 150. The question is only important as regards the amount 
of costs on such an application, and it is therefore considered in the sup- 
plemental note to § 307, post. 

" When the entire answer is frivolous, it cannot be struck out under 
section 152 or 160 : the proper motion is, under section 247, for a final 
judgment. Such a motion is a substitute for a demurrer, and raises 
substantially the same questions; although, as we have frequently said, 
the motion will not be granted unless the issue taken by the answer is 
plainly immaterial, or the defence set up manifestly groundless ; still, 
as the judgment given, even where such is the opinion of the judge or 
court, may be erroneous, the defendant has the same right to have it re- 
viewed upon an appeal as if given on demurrer ; and, consequently, to en- 
able him to exercise this right, the answer instead of being stricken out 
must remain upon the record. According to the practice that prevailed 
before the code, a frivolous as well as a sham plea might be stricken 
out upon motion ; but a frivolous plea was then understood to mean not 
simply a plea bad upon its face, but one which in the opinion of the 
court had been certainly interposed in bad faith for the mere purpose 
of delay. Hence, sham and frivolous pleas were frequently confounded ; 
and, indeed, the term sham was indiscriminately applied to both. But 
the code has carefully distinguished sham and frivolous answers, and 
has restored the words to their origin*! *nd appropriate sense. The 
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distinction between them is that which is stated by Mr. Justice Duer, 
with the assent of the court, in Brown v. Jettison (3 Sand. S. C. R., 
732). A sham answer is good upon its face, but false in fact; a frivol- 
ous answer denies no material averment in the complaint, and sets up no 
defence." Per Oakley, Ch. J. (Duer, Campbell, Bosworth, and Em- 
mett, J J., concurring), Hull v. Smith, 8 Pr. R., 150. 

The concluding paragraph of the opinion in Hull v. Smith, supra, 
is in these words— " It is true, it is said in Brown v. Jenison, that a 
frivolous answer may be stricken out on motion ; but this, we are satis- 
fied, is not correct where the objection applies to the entire answer. 
Where one only of two or more defences is frivolous, if it is also irrele- 
vant or redundant, as will generally be the case, it may be stricken out 
under section 160 ; but when it is simply frivolous, the plaintiff will be 
obliged to demur." This paragraph seems to us not only to mistake 
the decision in Brown v. Jenison, but also from the looseness of its lan- 
guage to be very liable to lead to erroneous conclusions as to its import. 
In Brown v. Jenison, a motion was made to strike out an answer as 
frivolous, and section 152 was cited as an authority. The decision 
of the court was : the answer " may be stricken out on motion, but 
it is under a different provision of the code," meaning that the motion 
must be under section 247, and not section 152 ; and this is precisely what 
is said by Oakley, Ch. J. in Hull v. Smith, supra — u When the entire 
answer is frivolous, it cannot be stricken out under section 152 or 160, 
but the proper motion is under section 247. When in the above para- 
graph the word demur was used, it is manifest the court forgot for the 
moment that an answer not constituting a counter-claim cannot be de- 
murred to, and that the court had just declared the motion under sec- 
tion 247 is a substitute for a demurrer. Consistently, too, with the 
definition of frivolous given in the previous part of the opinion, it is 
impossible to conceive a frivolous defence which will not also be irrele- 
vant or redundant. From the whole opinion, we are satisfied that the 
above-extracted paragraph would express the intention of the court if 
read thus — " Where part only of an answer is frivolous, it may 
be stricken out under section 160; but when the whole answer is 
frivolous, the plaintiff must move, under section 247, for a final judg- 
ment." 

Where a defendant by his answer, duly verified, denies any knowl- 
edge or information sufficient to form a belief as to the truth of a 
material allegation in the complaint, the plaintiff cannot on affidavits 
showing that the fact alleged was within the personal knowledge of the 



§347.] FRIVOLOUS PLEADING. 145 

defendant, move to strike out the answer as sham, false, and frivolous. 
Caswell v. Busknell, 14 Barb. S. C. R., 393. 

Id an action against H. S. and C. S. S., on a promissory note made 
by H. S., payable to the order of and indorsed by C. S. S., an answer 
stating that the note was made for the accommodation of the payee is 
clearly frivolous. Andrews v. Storms, 5 Sand. S. 0. R., 609, referring 
to 2 ib., 65. 

In an action against the maker of two promissory notes, made pay- 
able to the order of the defendant, and by the defendant delivered to 
the plaintiff, — the complaint averred the making of the notes by de- 
fendant, that he delivered them to plaintiff, and that plaintiff " is the 
real party in interest in this action." The defendant answered, that he 
had " no knowledge or information sufficient to form a belief whether 
the plaintiff was the lawful holder and owner of the two notes." Bos- 
worth, J. held the answer to be frivolous, and gives this reason — " It 
[the answer] admits, therefore, the making and delivery of the notes to 
the plaintiff, that they are unpaid, that he is the real party in interest 
in the action, but professes ignorance whether he is the lawful holder 
and owner ; on the facts admitted, he is in judgment of law, the lawful 
owner and holder, and on producing the notes at the trial he is entitled 
to recover ; and the answer contains no allegation of fact which, if 
proved, would be a defence." Fleury v. Roget, 5 Sand. S. C. R., 646. 
It appears from the report of this case, that on the motion the defend- 
ant produced an affidavit, in which he swore that the answer was not 
put in merely for delay, but in good faith; that he "believed the 
plaintiff had parted with all right, title, and ownership in and to the 
said notes, and is now 6uing on said notes for the bene6t of some other 
and third party." The affidavit was properly disregarded, because it 
did not state any ground on which the defendant formed his belief. 

In an action on a promissory note, the complaint set forth a copy 
of the note, and alleged that the plaintiff was the lawful holder and 
owner thereof, and that defendants had not paid same, and were indebt- 
ed to plaintiff in the amount thereof. The defendants by their answer 
admitted making the note, " but they deny the allegation of nonpay- 
ment, and that they are indebted to plaintiff on said note or by rea- 
son of the making thereof, or that said note or any part thereof is 
justly due or owing by them." The complaint and answer were verified. 
Plaintiff moved to strike out as false and frivolous all the answer, 
except so much as admitted the making the note. Welles, J. granted 
the motion with costs, and said, " Under these denials no new matter 
10 
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would be admissible in evidence. The plaintiff would have nothing to 
prove upon the trial, as the making the note is admitted. There is 
nothing the defendants could give in evidence under this answer. They 
could not prove payment, because they have not set it up in their an- 
swer ; and so of any other imaginable defence. Having ad mi It* d the 
making the note, and not having set up any fact showing why they 
ought not to pay it, their liability to pay is a legal conclusion from 
which the defendants cannot escape, as they have not prepared the way 
by their answer for giving any defence in evidence." The motion, it 
seems to us, should have been to strike out the portion of the answer 
objected to as irrelevant or redundant, under section 160, and not as 
frivolous. Frivolous is when the whole pleading is irrelevant. Edson 
v. Dillaye, 8 Pr. R, 274. 

A denial in the answer that the plaintiff is the lawful owner of the 
note sued on (after an admission that the note is in the possession of 
the plaintiff), and that the defendant is indebted to the plaintiff there- 
on, raises no issue whatever, but is a denial merely of a conclusion of 
law, which as such the judge upon the trial, so far from admitting evi- 
dence under it, is bound to disregard as irrelevant and nugatory. Gun- 
ter v. Catlin, 11 Leg. Obs., 210. 

The preceding cases remind us of a point to which we desire to call 
attention. We observe it is quite common in complaints on promissory 
notes to allege that the plaintiff is " the lawful holder and owner " of 
the note sued on ; and it is equally common in answers to deny that 
the plaintiff is the lawful holder and owner. Why is this ? To entitle 
a party to maintain an action on a negotiable promissory note, he must 
be the holder thereof. (Arthur v. Beales, 1 Ex., 608 ; Fraser v. Welsh, 
8 Mees. <fe W., 609 ; Barber v. Lemon, 12 Jur., 246 ; Rogers v. CAt7- 
torty 17 L. J. Ex., 8-345; and numerous other cases.) The word 
holder in this connection means, " The person having rightfully in pos- 
session a promissory note." (BurrilFs Law Diet, tit. Holder ; Story on 
Prom. Notes ; Byles on Bills.) From this it will be seen that to con- 
stitute a holder, in the legal sense of the term, he must not only have 
the possession, but the right of possession. There is a well-recognized 
distinction between possession, i. e., actual possession, and the right of 
possession, i. e., lawful possession. We know, there may be two 
possessors of one and the same chattel at one and the same time ; 
that is to say, of the same individual chattel there may be at the same 
time one person who is the actual possessor of it and another person 
who is the lawful possessor of it. A promissory ncte is a chattel, and 
like any other chattel may have two possessors at one and the same 
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time ; the person having it in actual possession is the actual holder, the 
person having it in lawful possession is the lawful holder. Thus, if a 
note were lost, the finder would he the actual holder, the loser would 
be the lawful holder. Neither would be the holder, and neither could 
maintain a suit upon it. The actual holder would neither be the 
real party in interest, nor the lawful holder, nor the holder. The law- 
ful holder would neither be the actual holder, nor the holder, nor could 
he produce the note on the trial. The legal sense and the ordinary 
sense of each of the terras holder and lawful holder correspond (Crabb'a 
Synonyms, tit. Hold, Occupy, Possess) ; and for a plaintiff to allege in 
his complaint that he is the lawful holder is not sufficient. In Beach 
▼. Gallup (1 Code Rep., 66), Hurlbut, J. held, that a complaint which 
only alleged that the plaintiff was the " lawful holder" was demurrable; 
but in that case, his Honor fell into the error of supposing that the word 
"owner" was of more extensive meaning than u lawful holder ;" and 
hence, we find the usual allegation that the plaintiff is the u lawful 
holder and owner." But owner no more imports actual and lawful 
possession than do the words " lawful holder." Webster defines owner 
as " one who has the rightful title, whether he is the possessor or not ;* 
and he illustrates ownership by this sentence, u the ownership of the 
estate is in A., the possession is in B." And Crabb says, " The owner 
has*the unlimited right of transfer, but not always the power of im- 
mediate disposal." A mere gratuitous bailee may, it seems, be owner: 
thus, James II., of England, by charter granted to the Master Pilots of 
Newcastle certain primage dues, to be paid by all persons being owners 
of any goods brought from beyond seas into the river Tyne ; and under 
that charter it was held, that owner meant the person importing the 
goods, although he had no interest in them, and gratuitously landed, 
entered, and warehoused them for the rightful proprietors, who resided 
at a distance. Master Pilots of Newcastle v. Hammond, 1 8 Law 
Jour. R., N. S., 417 ; and in 2 Western Law Jour., N. S., 298, S. C. The 
allegation, therefore, that the plaintiff is the lawful holder and owner, 
is not equivalent to the allegation that he is the holder; nor is an alle- 
gation that he is the lawful holder and owner and also the real party 
in interest, equivalent to the allegation that he is the holder. For the 
allegation that a party is the lawful holder and owner and real party 
in interest, is consistent with the fact that the actual holder is another 
person. 

In Ounter v. Catlin, supra, the court held, that a denial that the plaintiff 
was the lawful holder was a denial of a conclusion of law ; and this is so, 
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because the law concludes, till the contrary appears, that the actual 
holder is the lawful holder. Now, if to deny that the plaintiff is the 
lawful holder is to deny a conclusion of law, to allege that a plaintiff 
is the lawful holder is to allege a conclusion of law. The allegation, too, 
"the plaintiff is the real party in interest," is an allegation of a conclu- 
sion of law. It is a question of law, upon the facts of each case, 
whether or not the plaintiff is the real party in interest. An allegation 
or denial, therefore, that the plaintiff is the real party in interest, is not 
permissible, because it is the allegation or deoial of a conclusion of 
law. Nor is the allegation or denial that the plaintiff is the holder 
permissible, because that he is or is not the holder, is alio a conclusion of 
law. The proper mode of stating the cause of action on a promissory 
note in an action by the indorsee against the maker is, " that the de- 
fendant on, <fec, made his promissory note in writing dated that day, 
and thereby promised, thirty days after date to pay to E. F., or order, 
$ — ; and defendant then and there delivered said note to said E. F. ; 
and the said E. F. then indorsed the same, and delivered it to the 
plaintiff of which the defendant had notice ; and although the time for 
payment of said note elapsed before the commencement of this action, 
yet neither the defendant nor any other person hath paid the said note 
to the plaintiff." These are all the allegations necessary in such an 
action. From the allegation of delivery to the plaintiff, it follows as 
a conclusion of law that he is not only the lawful holder and the real 
party in interest, but the holder. In such a case, an allegation in the 
«om plaint, or denial in the answer, that the plaintiff was either the law- 
ful holder or the real party in interest or the holder, would be improper. 
If the defendant wishes to deny that the note ever came to the hands 
of the plaintiff, he can effect his object by denying the delivery to the 
plaintiff; but if he admits the note was delivered to plaintiff but never- 
theless, from some circumstances independent of that, the plaintiff is 
not entitled to recover on the note, the answer must set forth those 
circumstances as new matter. 



§ 251, p. 266. 

Where the answer set up six defences, one of them was, on the 
plaintiff's motion at special term, struck out as irrelevant The next 
day the plaintiff noticed the cause for trial ; and on the same day, the 
defendants served notice of appeal from the order striking out the 
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defence as irrelevant [The report does not so state, but we presume 
there was no order for a stay of proceedings.] The plaintiff, the notice 
of appeal notwithstanding, tried the cause at the circuit, in the absence 
of the defendant, and recovered a verdict. The defendant moved to set 
aside the verdict as irregular, for having been taken pending the appeal. 
Welles, J. granted the motion, with costs ; and this, in our opinion ex- 
traordinary decision, was affirmed on appeal to the general term, and for 
the reasons stated in the opinion. As we have something to say respect- 
ing that opinion, we give it entire, as reported (Trustee* o/Penn Yan v. 
Forbes, 8 Pr. R., 286.) "lam entirely satisfied that the plaintifls were 
irregular in going to trial while the appeal in question was pending and 
undetermined. The order was clearly appealable. It involved the 
question, whether certain matters put forth by the defendant, in the form 
of an answer to the complaint, was a good bar to the action. The spe- 
cial term held them irrelevant, and struck them out as such. It was 
the right of the defendant to have the judgment of the general term on 
this question, before going to trial upon the other issues of fact made by 
the answer. I am asked to look into the pleadings, to see that the mat- 
ters stricken out are entirely immaterial, and do not involve the merits 
of the action. I cannot perceive that my judgment upon the merits of 
the answer stricken out, is of any consequence. Suppose I should agree 
with the special tenia, that the matter was irrelevant, and tendered a 
totally immaterial issue ? It would then be only the concurrence of two 
special terms in the same judgment. The right of the defendant to the 
judgment of the general term, would still remain. This is not the case 
of an issue of law and an issue of fact in the same action, where, under 
the former practice, the plaintiff had his election which to try first ( Or. 
Pr., 2d ed., 160), and where, under the code, the issue of law must be 
first tried, unless the court otherwise order (Code, s. 251). It is more 
like the case of several pleas to the declaration, one of which forms an 
issue, and upon others no issue is yet joined, either of law or fact No 
practice that I have ever been acquainted with, would allow the plaintiff 
to go to trial in the case mentioned, upon the issue formed, while upon 
other pleas interposed the parties had not come to an issue of any kind. 
The policy was, that all the issues of fact should be tried by one jury ; 
and, until the parties had got through with their allegations, it could not 
be known whether the issues which remained to be joined would be of 
fact or of law. If they should turn out to be issues of fact another trial 
by jury would become necessary. The same rules should, I think, be 
applied to the practice under the code. In the present case, the plaint- 
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ifis have not raised an issue of law upon the answer in question, but 
have procured it to be stricken out upon a summary application. The 
appeal opens the question whether the answer shall stand, which ques- 
tion must remain open until the general term decides it. Suppose the 
order appealed from should be reversed ; there would be then standing in 
the same action, a verdict on a portion of the issues of fact, and the other 
portion yet to be tried." 

This argument amounts at most but to saying, — the defendant has 
a right to appeal, and if his appeal is allowed after the trial of the issue 
of fact, a state of circumstances highly inconvenient will ensue ; there- 
fore the plaintiff ought to be delayed until the appeal is determined. 
The same reason would prevent an execution after an appeal from a judg- 
ment in favor of an insolvent plaintiff; for we might say, if the appeal is 
allowed after the judgment has been collected, it will be highly incon- 
venient to the defendant, and therefore the execution ought not to issue. 
The cases are analogous, and the same answer applies to both, namely : 
that although the defendant in each case has an undoubted right to 
appeal, he has no right to stay plaintiff's proceedings, unless he either 
give security or obtain an order for a stay. The inconvenience that 
would ensue from not having a stay, might furnish a reason why an 
order to stay the proceedings should be granted ; but it cannot effect a 
repeal of the express enactment that the appeal shall not stay the pro- 
ceedings unless the conditions prescribed be complied with. The 
learned judge errs in assuming that the case of a plea struck out as 
irrelevant, at all resembles an existing plea on which no issue has been 
joined. A plea struck out by a single judge is effectually off the record 
until restored by a superior tribunal ; and we are bound to consider the 
decision right until reversed, and are not allowed even to suppose the 
possibility of its reversal. But if inconvenience is to weigh with us, see 
the inconvenience that would arise from a general adoption of the 
principle asserted in this case : a defendant having no defence on the 
merits and desiring delay, can obtain it by putting in an irrelevant 
answer ; this is stricken out ; he serves notice of appeal ; and, without 
security, without even (that solemn mockery) an affidavit of merits, he 
ties the plaintiff's hands until the appeal is disposed of at the general 
term. With the aid of this principle, and a little ingenuity in keeping off 
the argument of the appeal, the poor plaintiff might come to repent the 
temerity which led him to venture on the hazardous course of moving 
to have the answer struck out as irrelevant, and find that success on 
that motion was worse than defeat It seems that irrelevant matter in 
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an answer will be disregarded on the trial ; and if that be so, and we 
suppose it is, it will generally be the better coarse, as we have else- 
where pointed out, to wait until the trial to object to irrelevant matter 
in the answer, instead of resorting to a special motion* See supple- 
mental note to § 153, p. 94, ante. 



§ 252, p. 266. 

Whether the hearing of a motion for judgment on a frivolous de- 
murrer, under section 247, is a trial (Gould v. Carpenter, 7 Pr. R., 98 ; 
Robert* v. Morrison, lb. 396 ; Lawrence v. Davis, lb. 854 ; Hull y. 
Smith, 8 lb. 149), and whether a motion to dismiss a complaint for 
not proceeding with the action is a trial (Tilspaugh v. Dick, 8 Pr. 
R., 33), also whether an application for judgment under section 246 is a 
trial, — are questions only important as regulating the amount of costs on 
such motions, and are considered with that view in the supplemental 
note to § SOI, post. 



§ 253, p. 267. 

A trial by jury cannot be demanded as a matter of right in a suit 
commenced in the late court of chancery, to foreclose a mortgage, and 
transferred to the supreme court under the constitution of 1846. Pal- 
mer v. Lawrence, 1 Selden R., 389. 



§ 255, pp. 267, 268. 

14 In all cases or proceedings in law or equity in the supreme court, 
or county courts, the parties to the suit or proceeding, or their attorneys 
or solicitors, by consent of the justice or judge who shall try the cause, 
may in writing stipulate to hear, try, and determine such cause or pro- 
ceeding elsewhere than at the court house of the county where the 
same shall be pending. Such stipulation shall specify the place of trial 
or hearing, and shall be filed in the office of the clerk of the court in 
which the cause or proceeding shall be pending, and such trial or hear- 
ing shall be brought on upon notice as in other cases, unless the time 
thereof shall be fixed by such stipulation." (2 R. 8., 4 ed., 868 ; Laws 
of 1847, c. 470, s. 41.) 
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In the second judicial district, there is a general rule by which issues 
of law must be first tried and decided at special term. See Court rules, 
post. 
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In the superior court, notes of issue for the general, special, and 
trial terms must be filed with the clerk eight days before the commence- 
ment of the first day of the succeeding term. See Court Rules, post. 

By rule 4 of the superior court rules of January 1851, (Appen- 
dix to Voorhies' Code, 2d and 3d ed., 491), for the special term 
the clerk will prepare a calendar, containing first, the issues of law 
noticed for argument at such term, and second, all issues of fact noticed 
for trial which are designated on the notes of issue as causes not 
required to be tried by a jury, by section 253 of the code, or in which a 
jury trial is waived. 

A dismissal of the complaint founded upon service of the notice of 
trial or hearing, is irregular if obtained without placing the cause on the 
calendar. Browning v. Paige, 7 Pr. R., 487. 

In the case of Burnham v. De Bevorse, 8 Pr. R., 159, there were 
many defendants. Two of the defendants, after putting in an answer 
denying all the material allegations of the complaint, moved for judg- 
ment on the ground that the complaint did not contain a cause of action. 
Barculo, J. said, u The view that I take of the principal question, renders 
it unnecessary for me to consider what I conceive to be the highly 
objectionable if not irregular practice of allowing two (of several) de- 
fendants to bring on the case for argument, while there are thirty 
others who, by the same rule, may make thirty more arguments of 
a matter which is common to all, and decisive of all their rights. The 
old rule requiring an issue of law or fact to be joined in regard to 
every defendant, except those who are defaulted before the cause could 
be brought to argument, has never to my knowledge been abrogated ; 
and as long as legal proceedings retain any degree of consistency and 
symmetry, it never can be disregarded." This dictum seems correct, 
as well from the reasonableness of the rule as because section 258 of 
the code declares that " a separate trial between a plaintiff and any of 
the several defendants, may be allowed by tho court whenever in its 
opinion justice will thereby be promoted," from which we may infer that 
a separate trial cannot be had unless with the sanction of the court ; but 
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then arises the question when is the sanction of the court to be obtained— 
before noticing the cause for trial, or when the cause is called for trial f 
The former would, it appears to us, be the more correct and safe course 
to pursue. 

Section 274 allows only a judgment against one of several defend- 
ants, leaving the action to proceed against the other defendant ; this 
provision, therefore, cannot sanction a separate trial without leave of 
the court, nor does the provision in section 274 allowing a dismissal of 
the complaint in favor of one of several defendants; for there is a 
difference between noticing the issues, whether of law or fact, for trial 
and moving to dismiss the complaint for want of a due prosecution of 
the action. 



§ 257, p. 270. 

By an order of the supreme court, made October 1852, it is ordered 
that: — Any cause belonging to either of the two following classes, may 
be placed on a Special Circuit Calendar, unless the trial is likely to 
occupy more than one hour, — 

1st Where the action is on contract, and the answer merely 
denies the allegations in the complaint, without setting up any new 
matter ; 

2d. Where the action is on contract, and new matter is set up in 
the answer, and there shall be reason to believe that the defence is made 
only for the purposes of delay. 

To entitle the cause to be placed on such calendar, the plaintiff's 
attorney must give notice four days before any Monday in the circuit, 
that he will move on such Monday to have the cause placed on such 
calendar; and the motion will be heard on such Monday, and if 
granted, the cause may be heard on the following Friday. 

If the motion be founded on the belief that the defence is for delay, 
affidavits must be served at the time of notice. 

The plaintiff's attorney must also deliver to the Clerk of the Circuit 
a like notice, also four days before such Friday, containing also the 
number of the cause on the General Circuit Calendar. 

The same motion may be made on any day before the Judge at 
Chambers, on notice of four days. 

If the cause shall actually occupy more than one hour on the trial, 
the trial may be suspended at the discretion of the court, and the cause 
be put down at the foot of the calendar." 
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§ 258, p. 271-278. 

" The circuit as now constituted has jurisdiction, not to try a cause 
merely, but to render a judgment, whether of dismissal or otherwise, as 
the case (in the opinion of the judge) may require." Per Roosevelt, J. 
in Moffatt v. Ford, 14 Barb. S. C. R., 577. 

A cause was reached at the circuit, and called on for trial by the 
defendants ; whereupon the plaintiff applied for a postponement, which 
was denied. He then gave notice of discontinuance, and made a tender 
of costs ten days afterwards ; but, during the same circuit, the judge 
attbeciicuit made an order dismissing the complaint with costs and 
directing an extra allowance, — held that the judge had jurisdiction to 
make such order. lb. 

A trial by jury cannot be demanded as a matter of right, in a suit 
commenced in the late court of chancery, to foreclose a mortgage, trans- 
ferred to the supreme court under the constitution of 1846. Palmer v. 
Lawrence, 1 Selden R.,389. 

Where parties proceed to trial before a jury without objection to the 
manner in which such jury was empannelled, it is too late after verdict 
to make such objection. Vayharsh v. Enos, 1 Selden K, 531. 

See supplemental note to § 256, ante. 



§ 260, p. 274. 

In the note Sisson v. Barrett is cited ; the reference is to 2 Corns., 
476, it should be 406 instead of 476. 



§ 261, p. 274-276. 

A party against whom a verdict is declared, has an absolute right to 
poll the jury at any time before the verdict is entered. In polling the 
jury the inquiry is, u Is this your verdict ?" and the court cannot be 
required to have the question put, " Is this your verdict against each and 
both the defendants 9" Lobar v. Koplin, 4 Corns. 547. 

Where on a trial against two for an alleged joint tort no evidence 
appears against one of them, the party against whom there is no evi- 
dence is entitled to be discharged for the purpose of being examined as 
a witness for his co-defendant. Lobar v. Koplin, 4 Corns. 547. It is 
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supposed that this course may now be pursued in actions on contract 
as well as on tort. See supplemental note to § 274. 

After the evidence is closed, and the jury have retired, it is too late 
to move for tbe discharge of one of the defendants on the ground that 
there is no evidence against him. Lobar v. Koplin, 4 Corns. 547. 



§ 263, pp. 276, 277. 

The right conferred by this section, to grant the defendant affirma- 
tive relief, was either deemed not sufficiently explicit, or, which is more 
probable, was entirely overlooked, by the court of appeals in Haire v. 
Baker (1 Selden R. 357); the point is now beyond all question, by the 
amendment made to section 274, by the legislature of 1852. 



§ 264, p. 277-279. 

The verdict of a jury may be amended or corrected so as to conform 
to the facts, where there is no doubt as to such facts, either by certifi- 
cate of the judge or otherwise, and of the real intentions of the jury. 
Where, however, the slightest doubt exists as to what transpired on the 
trial, or if any exist that the whole case has been disposed of by the 
court and jury, an amendment should not be allowed. Burhans v. 
Tibbitts, 7 Pr. R, 21, and see Foster v. Estate of Caldwell, 18 Ver- 
mont R., 180. 

Extreme caution should be used in allowing such amendments. lb. 

Burhans v. Tibbitts (supra) was an action for trespass on lands, and 
for convening personal property found thereon. The defendant justi- 
fied the entry by alleging title in himself. Upon the trial, the judge 
decided, as matter of law, that the justification was sustained, and in- 
structed the jury, that, as to the trespass, the action was not sustained, 
and that the only question for them was in respect to the conversion of 
the personal property, consisting of a few dry poles lying upon the 
premises in controversy. The jury rendered a verdict for plaintiff for 
fifty cents, and at the request of defendant's counsel, the judge directed 
the jury to state upon what issue they found their verdict The jury 
stated that their verdict was for the conversion, and the clerk made a 
corresponding entry on his minutes; and on motion of defendant's 
counsel, plaintiff's counsel objecting, the judge directed the entry of the 
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verdict to be amended, eo as to read as follows : " The jury find for 
defendant upon the question of title, and a verdict in favor of plaintiff 
for fifty cents, for the conversion of the personal property." The report 
does not state when the motion to amend the entry of the verdict was 
made. It is supposed, however, that it was made immediately after the 
trial, or, at least, on the same day, and while the matter was fresh in 
the recollection of the court. The plaintiff moved to vacate this 
amended verdict; the motion was denied. As similar cases are likely 
often to occur in practice, and as the opinion of the judge ( Harris, J.) 
forms a complete essay on the subject, we deem it convenient to insert 
here all that relates to this point Two questions were tried: one, 
whether defendant had unlawfully entered plaintiff's land ; the other, 
whether he had unlawfully converted personal property found thereon. 
The former issue, the judge decided in favor of the defendant, and so 
instructed the jury. The latter issue alone was submitted to the jury. 
A general verdict was /rendered in favor of plaintiff. If this had been 
intended to apply to both issues, it would have been the duty of the 
court to set it aside ; for the first issue had been withdrawn from the 
consideration of the jury. The court, therefore, allowed the jury to state 
upon which of the issues they found their verdict, and they very prop- 
erly responded that it was upon the issue submitted to them. But 
such a verdict left the finding of the jury incomplete. There would be 
nothing upon the record showing that the issue upon the question of 
title had been disposed of. The fact that the court had, in effect, 
directed a verdict for the defendant upon that issue did not appear : on 
this account, the amendment was necessary. The entry which the 
judge directed the clerk to make, gave shape and effect to the real 
finding of the jury. The question is, whether the judge had authority to 
direct it? In strictness, the jury should have found for the defendant 
upon the question of title. But their intention so to find is manifest. 
Can the court give effect to such manifest intention ? It has always 
been held, that when a verdict is sufficient in substance to conclude the 
parties upon the issues tried, the court in which the trial is had may 
give it appropriate words ; and ,even after error brought, an appellate 
court may make it right, by amending the transcript, and ordering the 
record below to be corrected. (Rockefeller v. Donnelly, 8 Cow., 623). 
" When the intention of the jury is manifest," said Lord Mansfield, in 
Hawkes v. Crofton (2 Burr., 699), " the court will set right matters of 
form." And it is laid down in Hobart, 64, " that if the point in issue 
can be concluded out of the finding, the court will work the verdict into 
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form, and make it serve." Thus, in Petrie v. Hannay (3 T. R., 659), 
the defendant had pleaded the general issue, and the statute of limita- 
tions. There was a verdict for the plaintiff upon the first plea, but 
nothing said about the other. Error was brought upon this very ground. 
But the court ordered the verdict to be amended, so as to make it ap- 
plicable to both issues. It is well settled, too, that where there are 
several counts in a declaration, and the jury find a general verdict, the 
court will, if some of the counts are bad, allow the verdict to be amended, 
upon the judge's certificate that the evidence given upon the trial was 
all applicable to the good counts. (Sayre v. Jewett, 12 Wend., 185; 
Norris v. Dunham, 9 Cow., 151 ; Cooper v. Bissell, 15 John., 318). In 
The Executors of Van Renssellaer v. The Executors of Platna, 2 John. 
Cas., 17, the plaintiffs, as executors, had sued for and recovered, in the 
same action, rent upon an estate in fee, which had accrued both before 
and after the death of the testator. It was held that the objection on 
the face of the record was fatal to the recovery. But Radcliff, J., said, 
" If it can appear from the judge's notes on the trial, that the plaintiffs 
claimed and recovered for the previous rent only, according to the mod- 
ern and more liberal practice of our courts I am inclined to allow the 
verdict to be altered or amended, agreeable to the truth of the case" 
In Beckmann v. Beemus, 7 Cow., 29, the jury, in an action of replevin, 
had found a general verdict for the plaintiff. The circuit judge, after 
the jury had separated, ordered the verdict to be amended by adding, 
'• six cents costs ;" and the court in term, when a new trial was a*ked for, 
allowed the verdict to be further amended, by adding, " six cents dam- 
ages." Jones v. Kennedy, 11 Pick., 125, is quite in point There the 
declaration contained three counts : one upon a note, another for goods 
sold, and a third upon an account stated. The defendant pleaded the 
general issue. The jury returned a verdict for the plaintiff upon the 
first count. It-was objected that the verdict did not find the whole of 
the issue. The court said, the verdict might be amended 'so as to make 
it a verdict for the defendant upon the other counts. There being no 
evidence to establish the third count, the attention of the jury was prop- 
erly directed to the consideration ot the first and second counts. And 
as the case was presented to them, their finding the promise alleged in 
the first, implied a negation of the promise set forth in the second. Un- 
der these circumstances, we see no objection to entering a verdict for 
the defendant upon the second and third counts. The same may be said 
of the case in hand. As the case was presented to the jury, their find- 
ing a verdict for the plaintiff generally, implied that they found the con- 
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version. When required to state the ground of their verdict, they so 
declared. This finding necessarily negated every finding for the plaintiff 
upon the other issue. They followed the direction of the court, which 
was, in substance, that upon the first issue the defendant was entitled to 
their verdict. See also Porter v. Hemming (10 Mass., 04), where it 
was held that the court might amend a verdict by putting it into form, 
if the intention of the jury could be gathered from their finding. Also, 
Clark v. Lamb (6 Pick, 512). In the latter case, the verdict did not, 
in terms, find the whole issue. The court said, " If the judge will cer- 
tify, as we understand he is able to do, that there was but one demand 
in fact submitted to the jury, we think the verdict may be corrected." 
Where, in ejectment, a verdict had been rendered for one- half the prem- 
ises, nothing being said about the other half, the verdict was amended 
by adding the words, " and for the residue they find for the defendant 9 * 
Scott v. Qalbraith, 1 Dallas, 134. 

Section 264 implies that it may become necessary to separate excep- 
tions, when incorporated in a case. Gilchrist v. Stevenson, T Pr. R., 
275. 



§ 265, pp. 279, 280. 

" As the code now stands (May, 1852), two modes of proceeding 
to obtain a review of a trial are prescribed. The one is applicable ex- 
clusively to a trial by jury, the other to a trial by the court or by 
referees. These modes of proceeding are entirely distinct each from 
the other. In one, the review is had before judgment ; in the other, 
it can only be had by appeal after judgment * * * In respect to 
trials by jury, the 265th section of the code provides, that where a 
special verdict has been found, or the cause has been reserved for argu- 
ment or further consideration, the application for judgment must be 
made at a circuit court or special term. The motion may be made 
upon the minutes of the judge, if made at the same circuit at which 
the trial was had, and afterwards upon a case or exceptions. The de- 
cision upon such a motion may be reversed upon appeal under the 
second subdivision of the 349th section. When the motion for a new 
trial is founded upon exceptions taken at the trial, or a verdict has been 
taken subject to the opinion of the court, the judge who tried the cause 
may dispense with the hearing at a circuit or special term, and order 
that it be argued in the first instance at a general term. In that case, 
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no appeal » necessary. The general term is authorized to render judg- 
ment Besides the appeal, before judgment, from the decision at the 
circuit or special term granting or refusing a new trial, under tho second 
subdivision of section 349, an appeal upon questions of law may be 
taken after judgment, under the 348th section." Per Harris, J. in 
Wafon v. Scriven, 7 Pr. R., 10. 



§ 266, p. 280. 

In a case of summary proceedings to recover possession of land 
(art 2, eh. 8, 2 R. S., 512), before a county judge, the judge has no 
authority to try the issue without a jury. The code (s. 471) exempts 
such proceedings from its operation ; and the waiver of trial by jury 
under the code (s. 266), has no application to cases of this nature. Ben- 
jamin v. Benjamin, 1 Selden R., 383; and per McCoun, J., "The 
statute directs, that when such an affidavit of denial is filed, the matters 
thus controverted shall be tried by a jury (2 R. S., 514, s. 34) ; and, 
upon a verdict in favor of the landlord, it further provides for the issu- 
ing of a warrant and the removal of the tenant This statutory remedy 
by way of a summary proceeding, is in derogation of the common-law 
remedy by action, and must be strictly pursued. A peculiar and lim- 
ited jurisdiction is thereby conferred on certain magistrates, which can 
be exercised only in the way prescribed. They have no jurisdiction to 
try the cause, except by the mode pointed out. The law has made no 
provision for dispensing with a jury in such cases, even by express waiver 
or consent The code exempts proceedings of this sort from its opera- 
tion, and the waiver of trial by jury under the code can have no appli- 
cation. But if a jury could be waived by consent in this case, it should 
be an express consent, and not one tacitly given or inferred from the 
silence of the party, or from the party merely saying he does not desire 
a jury ? lb. 



§ 267, pp. 281, 282. 

" It has very frequently been doubted, and I have always considered 
it a doubtful question, whether this section of the code was intended to 
refer to any other class of cases except those which in their own na- 
ture ought to be referred to a jury. But a larger construction has been 
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given to it. It is that construction I am willing now to follow. It has 
always been doubted whether this section should be considered merely 
as directory or as involving a positive duty. The counsel for defendants 
have always insisted upon this, namely, that this section imposes by its 
terms a positive duty upon the judge, and that his failure to comply 
with this condition renders void any judgment pronounced by him after 
the expiration of the time limited. Adopting this construction, it is 
said that whereas I have not decided upon this case within twenty 
days, I have lost all jurisdiction in the case. Although I am willing 
to give the construction that I have stated to this provision of the code, 
still I had the right to direct a re-argument upon any of the questions 
included in the case. It is the duty as well as the right of a judge to 
direct a new argument before his final decision is pronounced. In cases 
where the evidence is deemed by the court to be conflicting, the court 
will probably call a jury. The cases are numerous in which this course 
has been pursued. After a case has been heard by a judge, if it is 
doubtful in his own mind, the case should be referred to a jury." Per 
Duer, J. in Davis v. Mayor, <kc, of New York, Superior Court Special 
Term, October 29, 1853. 

"These acts (codes of 1851 and 1852) are very obscure in relation 
to a trial by the court ; but I am inclined to think that on the trial of 
questions of fact by the court, the decision filed by the judge should 
distinctly pass upon and find all the material issues presented by the 
pleadings. If the complaint set up only general allegations of indebt- 
edness, perhaps it would be sufficient to find, generally, indebtedness to 
a certain amount, notwithstanding several grounds of indebtedness were 
alleged. But unless the decision finds all the facts distinctly traversed, 
and put in a traversable form, it will be very difficult for the parties to 
know and protect their rights in any future suit, and the record must 
necessarily be imperfect Probably, if no objection is made to a deci- 
sion finding the result in a general form, particularly in actions in 
which a general verdict could be given (s. 216), the appellate court 
would not consider the omission fatal. A party may have the facts 
found by the judge stated in a case ; but it seems reasonable, as well 
as analogous to all former practice, that the issues should also be found, 
particularly in cases of common-law jurisdiction, and when required by 
either party. And, besides, the finding of facts in the case may be a 
very different thing from finding the issues, and is more like the finding 
of facts by referees." Per Hand, J. in Gilchrist v. Stevenson, 1 Pr. 
R., 274. 
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" I do not construe the section 267 of the code as making it the duty 
of a judge who has tried a cause without a jury, to set forth in his de- 
cision, as in a special verdict, all the facts of the case, including those 
not controverted by the pleadings and those which although contro- 
verted he may deem immaterial. So far as questions of fact are con- 
cerned, the judge, in my opinion, fulfills his duty by determining the 
issues which in his judgment are material." Per Duer, J. in Attorney 
General and others v. The Mayor, dkc, of New York and others (Nov. 
26, 1853). 



§ 268, pp. 282, 283. 

"As the code is now (May 1852) amended, two modes of proceed- 
ing to obtain a review of a trial are prescribed. The one is applicable 
exclusively to a trial by jury, the other to a trial by the court or by 
referees. These modes of proceeding are entirely distinct each from 
the other. In one, the review is had before judgment. In the other, 
it can only be had by appeal after judgment ****** 
In respect to trials by the court and by referees, the 268th section of 
the code declares that questions, whether of fact or of law, arising upon 
a trial by the court, can only be reviewed in the manner prescribed in 
that section — that is, upon an appeal to the general term under the 
348th section. For this purpose, when a review upon questions of law 
is sought, exceptions are to be taken within the time prescribed, and a 
case prepared and settled. The case and exceptions are to form a part 
of the judgment roll. The mode of review upon questions of fact, is 
the same as upon questions of law. The only difference is, that in the 
former case the decision of the general term is final ; while in the latter, 
another appeal may be brought to the court of appeals. The 2 7 2d 
section prescribes the same practice in all respects, where a review of 
the decision of referees is sought From this examination it follows that 
no review of a trial by the court or referees, either upon questions of fact 
or of law can be had until after judgment, and then only upon appeal 
brought in pursuance of the 348th section of the code. n Per Harris, J., 
in Watson v. Scriven, 1 Pr. R., 10. The party to whom the decision 
is adverse, may make a case, and on procuring its settlement it will 
become a part of the judgment roll. When the judgment is perfected, 
the party making the case is at liberty to appeal, and that appeal will 
bring up for review at the general term all the questions, whether of 
11 
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fact or of law, presented by the case. lb. " If the decision and judg- 
ment are contrary to the legal effect of the case as admitted by the 
pleading?, I think the objection [on that ground] can be taken without 
a case, and perhaps without exceptions, if the point be passed upon in 
the court below (Lake v. Gibson, 2 Corns., 188): and a party may also, 
within ten days after notice of the judgment, except to decisions on 
matters of law arising upon the trial, in the same manner, and with 
the same effect as upon a trial by a jury (s. 268.) It is not clear what 
are the nature and office of these exceptions. By the next paragraph 
of the sentence, * Either party desiring a review upon the evidence 
appearing on the trial either of the questions of fact or of law,' may 
make a esse or exceptions, in like manner as upon a trial by a jury, 
except that the judge in settling the ' case ' must briefly specify the 
facts found by him and his conclusions of law. This case on the excep- 
tions must be made within ten days after notice of the judgment, or 
within such time as may be prescribed by the rules of the court. The 
exceptions in these two cases, it would seem, are not the same. In one 
case they must be made in ten days, and in the other within that time, 
or within the time prescribed by the rules. Nothing is said about a 
review upon the facts or evidence by the former : the latter exceptions 
certainly should be accompanied by a statement of the facts out of 
which the question of law arose. Price v. Powell, 3 Corns., 322. 
Both merely raise questions of law ; a review of the facts and evidence 
being the office of a case. Upon a case, questions of law may be raised 
at a general term ; and, it would seem, the exceptions may be incorpora- 
ted therein, and facts and conclusions of law, as we have seen, are now 
inserted, (ss. 264, 268). The phraseology is very much changed from 
that of the code of 1848 ; and, possibly, the office of a case may have 
thus been changed in respect to taking a cause to the court of appeals ; 
but probably, the former discrimination between 4 cases ' and ' bills of 
exceptions? now called ' exceptions, will still be made in that court 
(Livingston v. Radcliffe, 2 Coma. 189 ; Code, ss. 268, 264, 348 ; and 
ssee Borst v. Spelman, 4 Corns. 284 ; Esterly v. Cole, 4 t'6., 502.) 
.Section 264 implies that it may become necessary to separate excep- 
tions when incorporated in a case. The exceptions in both cases pro- 
tided for in section 268, are to be taken in the same manner as upon a 
trial by a jury. Certainly, a party cannot on many questions of law— 
as admissions of evidence, Ac. dec — be allowed to except, for the first 
time, after judgment The fair construction of that section is, that as to 
All decisions made during the progress of the trial, the exceptions must 
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be token at the time, as on trials by a jury. But as to decisions upon 
matters of law not made until after the cause is submitted, these may 
be excepted to within ten days after notice of judgment Thus, if the 
judge after taking time to make a decision, grant or refuse a nonsuit, or 
allow or reject a claim or title, &c, these come within the first part of 
the section, and the exception must be made within ten days after 
notice of judgment If the exception be for some supposed error ap- 
parent on the record — that is, if any decision, even on a trial of an issue 
of fact, be inconsistent with the pleading — I do not see why a party 
may not except without reference to anything that transpired on the 
trial. But if the error is predicable only of something that took place 
there, I thiuk the exception must still be accompanied with a history of 
so much of the trial as will make the exceptions apposite and intelligi- 
ble, whether the exception be made before or after judgment If a case 
is made, that also is attached to the record, or may afterwards be an- 
nexed by the order of the court And on appeal to the general term, 
aa I understand sections 268 and 348, all questions properly raised, 
whether of law or of fact, to a certain extent can there be examined." 
Per Hand, J., in Gilchrist v. Stevenson, 7 Pr. R., 274. 



§ 270 to 273 inclusive, p. 284-208. 
Powers of Referees, p. 284. 

An arbitrator (and, it is presumed, a referee) may recover compen- 
sation for his services, without proving an express promise to pay. Hin- 
man v. Hapgood, 1 Denio, 188. 

Where the submission is to several arbitrators, each may maintain 
a separate action for his compensation. lb. 

Where the report is in favor of the plaintiff, it is his duty to take 
up the report and pay the referee's fees ; and if he does not do so, the 
referee may sue him for the fees ; but the referee cannot, under such 
circumstances, deliver his report to the defendant The report must be 
delivered to the party in whose favor it is made. Richards v. Allen, 
11 Leg. Obs., 159. 

Where a cause was referred and tried by the referee, and he made 
a report which was set aside by the court, and a new trial ordered with 
coste to abide the event without further directions, and the same referee 
tried the cause again, after objections thereto on the part of the defend- 
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ant, it was held that he had power to do so, and that the second trial 
before him was proper, without any order for the purpose. Stuart v. 
Taylor, 7 Pr. R., 251. 

A referee has no power to strike out a complaint for any default of 
the plaintiff in producing papers, <fec, nor to punish for a contempt 
Bonesteel v. Lynde, 8 Pr. R., 226. Affirmed on appeal. lb. 352. 

See Proceedings on the reference, post. 

Reference, when ordered, p. 285. 

When a cause involves the examination of a long account, it is no 
objection to a motion for a reference that it has once been tried by a 
jury. Brown v. Bradehaw, 8 Pr. R., 176. 

Where the necessity of examining a long account depends upon the 
decision of another issue in the action, as whether a partnership existed, 
a reference will not be ordered until that issue has been first tried. 
Graham v. Chiding, 7 Pr. R., 260. But where the previous dealings 
of the parties and their contract was such, that the question whether 
there was a partnership or not could only be ascertained by first going 
into the accounts, — the plaintiff being entitled to be a partner on his 
bringing into the business a certain amount of capital, and he insisting 
that he had done so and that the books would show it, — there the 
reference was ordered. lb. 

In an action to recover counsel and attorney's fees and disbursements, 
a reference will be ordered, as in any other action involving the investi- 
gation of a long account, for the purpose of ascertaining what amount 
of compensation is due the plaintiff; and such a reference will be 
analogous to the former practice in relation to the taxation of costs, 
where the question of retainer and the ultimate right of the attorney to 
recover is reserved. Bowman v. Sheldon, 1 1 Leg. Obs., 219. 

Where, after issue and an order made to refer, the defendant obtained 
leave to amend his answer by setting up a counter-claim, Harm, J., 
on making an order allowing the amendment, observed, " It would have 
been proper, had either party desired it, to vacate the order of reference; 
but as nothing has been said on the subject, the reference may stand." 
Beardsley v. Stover, 7 Pr. R., 295. 

Reference, how ordered, p. 287. 

" The question is whether, the court having power to refer upon 
written consent, it is in the power of the parties themselves to waive 
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such written consent, so as to make the reference valid without it If 
it can be done at all, it has been so waived in this case. The defendants' 
attorneys agreed to the reference, in open court ; and when the motion 
to refer was made, they, tacitly at least, gave their consent. After this 
they appeared before the referee, without objection to the validity or 
regularity of the reference, and applied for and obtained an adjournment 
of the hearing. I£ therefore, it is possible to waive the necessity of a 
written consent, the defendants will not complain if they are held con- 
cluded by their own acts. Nothing is better settled than that a party 
may waive a constitutional or statutory provision for his benefit. Such 
waiver, too, may be by parol." And it was held the defendants had 
the power to waive, and had waived, the necessity of a written consent 
to refer, and could not raise any objection on the ground that the con- 
sent to refer was not in writing. Ktator v. The Ulster and Delaware 
Plank Road Co., 1 Pr. R., 41. The consent to refer may be writ- 
ten by the parties or their attorneys, or by the clerk entering their 
consent in the minutes of the court, or by the referees in their minutes, 
such consent being made before them. Leaycroft v. Fowler, 1 Pr. 
R n 259. 

In an action referable only by consent, a stipulation was signed by 
the attorneys of both parties, referring the cause to M, and an order was 
made on defendant's motion, and on filing the stipulation, referring it to 
I, — held that the plaintiff had a right to disregard the order entirely, and 
proceed to trial or inquest as if no consent to any reference had been 
given. Haner v. Bliss, 1 Pr. R., 246. 

Proceedings after reference ordered, p. 289. 

An order referring a cause, does not involve the merits. It merely 
determines the mode of trial. Bryan v. Brennon, 1 Pr. R., 359. 

An order referring a cause, does not preclude the defendant from 
objecting at the hearing that the complaint does not state facts sufficient 
to constitute a cause of action. lb. 

It is not necessary that referees should fix the time and place of 
hearing in writing, although it is the better practice. Stephens v. 
Strong, 8 Pr. R., 839. 

When the time and place for the hearing is actually fixed by the 
referees or referee (by parol or otherwise), and the attorney gives the 
adverse party notice of the hearing at the time and place fixed, such 
adverse party is in fault if he neglect to attend, and in his absence the 
referee may proceed upon the motion of the party giving the notice. lb. 
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Either party may give notice of hearing ; and where both parties 
notice the cause, neither can charge delay or default upon the other for 
not bringing the cause to a hearing, Thompson v. Krider, 8 Pr. R., 
248, per Welles, J. ; but in Roy v. Thompson, 8 Pr. R., 258, Boeworth, 
J., with the concurrence of all the justices of the superior court, held 
" that in order to entitle a defendant to move for a dismissal of the com- 
plaint, he was not bound himself to notice the cause for trial, but might 
make the motion in all cases where the plaintiff had neglected to bring 
the cause to trial according to the course and practice of the court. The 
affidavit, however, upon which the motion is founded, must show that 
the cause was at issue in time to have it noticed, and that at the term 
for which it ought to have been noticed, younger issues had been tried." 

Proceedings on the Reference, p. 290. 

A referee is required by law to take a prescribed oath before enter- 
ing upon his duty; and yet, it often happens that no such oath is 
taken. If the parties proceed with the reference without objection, they 
are held to have waived their right to object. Keator v. Ulster and 
Delaware Plank Road Co., 1 Pr. R., 41. 

It seems that it is not necessary it should appear by the record 
that the referees were sworn. Reed v. Talford, 10 Vermont R., 569; 
Putnam v. Button, 8 ib., 396. 

If, after being duly notified, by the defendant, of the time and 
place of hearing, the plaintiff neglect to appear, the referee may pro- 
ceed, and make his report in favor of the defendant, and may nonsuit 
the plaintiff. Stephens v. Strong, 8 Pr. R., 389. 

See Powers of Referees, p. 1 63 ante. 

Referee* s Report, p. 291. 

The report should be delivered to the' successful party, and the 
other party has no right to the possession of it And if the referee de- 
liver the report to the unsuccessful party, and he refuses to file it, the 
court, on motion, will order him to file the report within a certain time, 
and that if he does not, then that the referee make a new report, and 
deliver same to the successful party. Richards v. Allen, 11 Leg. 
Obs. 9 159. 

Where a case which involves, among other facts, the existence of a 
partnership, is referred, and the referee reports that there is sufficient 
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evidence to establish the partnership, and that an account ought to be 
taken, the party in whose favor the report is made cannot file the report 
without notice, and enter an order dissolving the copartnership, and 
direct an accounting. Notice should be given of a motion to confirm 
the report, and of ihe order which will then be asked for. Baniu v. 
Brady, 8 Pr. R., 216. 

When the Court will Review the Proceeding* be/ore Referee*, p. 298. 
Every court possessing power to appoint referees has an Inherent 
right to review their proceedings, and is the only appropriate tribunal 
for that purpose. No appeal, therefore, will lie from the judgment of 
an inferior court, for errors committed by referees, unless that court haa 
first refused to correct them. Ooulard v. Castillon, 12 Barb. S. C. R., 
126. 

When the Conrt will Set Aside or Review a Report of Referees, 

p. 293. 

The correct and regular practice requires an application to set aside 
the report of referees, to be made, in the first instance, to the court 
which ordered the reference. Goulard v. Casiillon, 12 Barb. S. 0. 
R., 126. 

An affidavit of a party, setting forth the proceedings before the 
referees, cannot be received as the ground of a motion for setting aside 
the report. A special report of the evidence must be obtained from the 
referees. Belmont v. Smith, 11 Leg. Obs., 216. 

Regularly, no exceptions to a report can be filed not founded upon 
objections taken before the referees. No provision being made, by the 
law or the present rules of the court, for such a case, the practice is that 
of the late court of chancery, in respect to proceedings in the master's 
office. (Rule 90 of Supreme Court Rules.) And when exceptions are 
filed they must be heard, not as a calendar cause, but as a tionenume- 
rated motion. lb. 

A report of referees will not be set aside as contrary to the evidence, 
unless there is a decided preponderance of evidence against it Stuart 
v. Taylor, 7 Pr. R., 261. 

When a report is set aside on motion, and sent back to the referee* 
for revision and correction, if the referees go beyond correcting the errors 
complained of, on the motion to set aside the report, and re-open the 
case as to other items, they are bound to hear additional testimony, if 
offered. Ooulard v. Castillon, 12 Barb. S. C. R., 126. 
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The effect of the decision of the court setting aside a report, and 
directing a new trial, without more, is " to place the cause in the same 
situation, in respect to a trial, it was in before it was first tried. The 
order of reference is not set aside, but remained in full force, and the du- 
ties and powers of the referee were precisely the same as if he had not 
previously reported." And, therefore, where a cause is referred and 
tried, and the referee makes a report, which is set aside by the court 
and a new trial ordered, without any mention as to the tribunal before 
which such new trial shall be had, the referee previously appointed has 
power to try the issues a second time. Stuart v. Taylor, 7 Pr. R., 251. 

Of the manner of Reviewing the Report of Referees, p. 294. 

The only mode of reviewing a report of a referee is, by an appeal 
from the judgment entered thereon. Watson v. Scriven, 7 Pr. R,, 11. 
See supplemental note to § 268, ante. 

On the Entry of Judgment on a Report of Referees, p. 294. 

Where a case involving, among other facts, the existence of a co- 
partnership, is referred, and the referee reports that a copartnership does 
exist, and that an account ought to be taken, the party in whose favor 
such report is made cannot, on filing the report, enter an order dissolving 
the copartnership and directing an accounting. The party should give 
notice of motion to confirm the report, and for an order to take an ac- 
count Bantes v. Brady, 7 Pr. R., 216. 

When a reference has been made of a collateral matter, in order to 
carry a judgment into effect, the report of the referee must be confirmed, 
upon motion, at special term. Belmont v. Smith, 11 Leg. Obs. 216. 



Reviewing the Judgment on Report of Referees, p. 294. 

The finding of a referee upon questions of fact, will not be reviewed 
in the supreme court at general term. Orchard v. Cross, 12 Barb., S. C. 
R, 294. 

On an appeal from a judgment on a report of referees, no security 
is necessary, except for the purpose of staying proceedings. Dorlon v. 
Lewis, 7 Pr. R., 132 ; Ten Broeek v. Hudson R. R. R. Co., ib., 137. 

If a party appealing from the judgment entered upon a report of a 
referee would have proceedings stayed upon the judgment, he must 
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either give the security prescribed by the 348th section, or obtain an 
order staying the proceedings, from the court or a judge. Steam Navi- 
gation Company v. Weed, 8 Pr. R., 50. 

What amount of security must be given to stay proceedings f See 
supplemental note to section 348, post. 

The court may make an ex parte order, staying the proceedings on 
the judgment; but if the application for the order is made to a judge 
out of court, the most he is authorized to do, is to make an order that 
the adverse party show cause, before himself or some other judge, or 
some court having authority to entertain the application, why the pro- 
ceedings should not be stayed until the case can be heard and decided 
upon the appeal, and staying proceedings in the meantime. The last 
paragraph of section 401 applies to such order. Steam Navigation Co. 
v. Weed, 8 Pr. R. 50. 

The denial of leave to file exceptions to the referee's report is clearly 
a matter of discretion, and cannot be the subject of appeal to the 
court of appeals. King v. Merchants 1 Ex. Co., 1 Selden R., 556. 

See supplemental note to § 268, ante, 

Referee* Fees, p. 296. 
See Powers of Referees, p. 163, ante. 



§ 274, p. 298-301. 

The act in relation to the seventh-day Baptists (laws of 1839, p. 
335), which prohibits the service and execution of all writs, process, 
warrants, orders, judgments, <fca, on Saturday, upon any person who 
keeps that day as the sabbath, and declares that such service shall be 
void, does not affect a judgment rendered against such person on that 
day. Maxson v. Armas, 1 Denio, 204. 

Where a party after having obtained a verdict or nonsuit, dies while 
the cause is sub judice ; the court will in all such cases, without regard to 
the lapse of time, allow the judgment to be entered up as of a time when 
the deceased party was alive. Rightmyer v. Dunham, 12 Wend. 245 ; 
Spalden v. Congden, 18 ib. 543 ; 4 Barb. 504, 524 ; 1 Johns. Cas. 
408. And where a trial was had before a judge without a jury, on a 
cross bill, and, at the same time, a hearing on a report of referees on the 
original bill, and, some four months after, the judge made his decision, 
and rendered judgment for the plaintiff on the report of referees in 
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the original action, and that the complaint in the cross action be dis- 
missed with costs, — it was held, that judgment might be rendered, nunc 
pro tunc, as of the day of the trial and hearing, the plaintiff having 
died two days subsequent to such trial and hearing, and that such a 
case was not analogous to a case where the plaintiff dies be/ore verdict 
JShle v. Moyer, 8 Pr. R. 244. 

Affirmative Relief. 

When a defendant claims affirmative relief, legal or equitable, the 
duty of an actor in bringing the cause to trial devolves upon him. 
He can only obtain the relief when the cause is brought to a trial 
upon his own notice or that of the plaintiff. Roy v. Thompson, 8 Pr. 
B. 253 ; and see Wilson v. Wheeler, 6 ib. 49. 

It seems that prior to the amendment to this section, 1852, a de- 
fendant could not have affirmative relief upon his answer. Haire v. 
Baker, 1 Selden R. 357 ; but in that case, the court seem to have over- 
looked the concluding sentence of section 263. 

Judgment in Case of Several Defendants. 

This section has given rise to much discussion, and the decisions 
under it are conflicting ; but I am not aware that any attempt has been 
made to apply it so that where, in a suit to foreclose a mortgage, some 
of the defendants answer and some do not, the court may order judg- 
ment against those who do not answer, and allow the action to pro- 
ceed against those who do. And a motion for such a judgment was 
denied. Cobb v. Thornton, 8 Pr. R. 66. 

' ( The court has no authority, where the action is to foreclose a 
mortgage, to render a contingent judgment for the balance of the debt 
remaining unsatisfied after a sale of the mortgaged premises previous to 
the rendition of the principal judgment for a foreclosure and sale of the 
premises mortgaged. The action cannot be so divided. The object of 
the action is a foreclosure and sale, and the recovery of any deficiency 
from those who are personally liable. The amount of the personal 
liability cannot, in this action, be known until after a sale of the mort- 
gaged premises. Section 274 of the code is not applicable to the case. 
It would not be proper to render a contingent personal judgment " 
against any of the defendants until the final judgment of foreclosure 
and sale. Per Marvin, J., in Cobb v. Thornton, supra. 

In an action against two persons as joint debtors, the defendants 
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were described as William Beach and John Doe; the summons was 
served on the defendant Beach only, and be answered by a general 
denial. On the trial, the plaintiff's counsel opened that the cause of 
action was against a firm doing business under the name and style of 
Beach & Co. ; that the defendant Beach was the Beach of said firm ; 
and that the name John Doe was fictitious, the plaintiff not knowing 
who was the other member of the firm. The evidence showed the 
liability of the firm of Beach & Co., and that the defendant. Beach was 
a member of that firm ; there was no proof as to who was his copart- 
ner, nor whether he had any copartner. A nonsuit was moved for on 
the ground that no joint liability of the defendants had been proved. 
The motion for a nonsuit was denied. On a motion at special term, 
the court held that the plaintiff ought to have been nonsuited, and 
ordered a new trial. Crandall v. Beach, 7 Pr. R. 27 1. 

Whenever a plaintiff establishes a cause of action against one or 
more of the defendants in an action for a tort, or upon contract, and 
it appear in the latter case that the other defendants were not joint con- 
tractors or jointly liable, he is entitled to a judgment against those as 
to whom he establishes his cause of action. Thus, in an action on a 
joint and several bond purporting to have been executed by the defend- 
ants, on the trial it appeared that only one of the defendants had 
signed the bond. The breach of the condition of the bond whs proved. 
The plaintiff claimed that they were entitled to a verdict as against the 
defendant who it was proved had executed the bond. The court de- 
cided that, as the action was on contract, and two defendants sued 
thereon, no judgment could be rendered against one, and nonsuited the 
plaintiff; the plaintiff excepted, and the general term (Marvin, Taggart, 
and Mullet, JJ.) set aside the nonsuit, and granted a new trial. The 
People v. Cram, 8 Pr. R., 151. 

Where in an action for a tort the jury severed in their verdict, ren- 
dering separate damages against two defendants, and the plaintiff en- 
tered judgment against both defendants for the larger sum, — semble, 
that such judgment was erroneous. Bulkeleyv. Smithy 11 Leg. Obs. 800. 

Can a plaintiff who sues several as joint debtors, recover judgment 
against some of the defendants only ; or is the rule under the code, as 
it was prior thereto, that a plaintiff suing several as joint debtors, must 
prove all liable, or fail as to all $ In all the cases in which this ques- 
tion has been discussed, it has either been asserted or assumed that on 
the construction of this section depended the answer. We are satisfied, 
however, that this section has no reference to, or any bearing on the 
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subject The section consists of four distinct parts, passed by three 
separate legislatures at three separate times and for four distinct objects : 

Part 1. Judgment may be given for or against one or more of 
several plaintiffs, and for or against one or more of several defendants, 
and it may determine the ultimate rights of the parties as between 
themselves ; 

Part 2. And it may grant to the defendant any affirmative relief 
to which he may be entitled ; 

Part 3. In an action against several defendants, the court may in 
its discretion render judgment against any one or more of them, 
leaving the action to proceed against the others whenever a several 
judgment may be proper ; 

Part 4. The court may also dismiss the complaint with costs in 
favor of one or more defendants in case of unreasonable neglect on the 
part of ihe plaintiff to serve the summons on other defendants, or proceed 
in the cause against the defendant or defendants served. 

Part 1 was passed by the legislature of 1848 ; and its object was to 
give the court power in cases where the issues were tried by the court 
or referees, or the jury rendered a special verdict, to render a special 
judgment, as the circumstances might require, in analogy to a decree in 
chancery. 

Part 2 was passed by the legislature of 1852 ; and its object was to 
supply a supposed want of power in the court to give the defendant 
affirmative relief. (Haire v. Baker, 1 Selden R. 357.) 

Parts 3 and 4 were passed by the legislature of 1851. The object 
of part 3 was to provide for such a case as an action against the several 
parties to a promissory note, where one party answered and another did 
not There, a several judgment would be proper against the party not 
answering. For such a case is an exception to the rule, not otherwise per-* 
haps affected by the eode, that in one action there can be but one judg- 
ment. The object of part 4, as the words express, was to give the court 
power to dismiss the complaint for neglect to serve the summons on all 
the defendants, or to proceed against the defendants served. 

Although these four parts have each its separate function, it has 
been said that the third part controls and limits the first ; and that the 
court cannot give judgment for or against one or more of several defend- 
ants as provided in the first part, except where a several judgment would 
be proper as provided by the third part ; and that to ascertain when a 
several judgment would be proper, resort must be had to the law as it 
existed prior to the code ; and that, as is undoubtedly the fact) prior to 
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the code a plaintiff who sued several as joint debtors must succeed as to . 
all, or fail as to all, and therefore it is not a case where, since the code, 
a plaintiff suing several as joint debtors, may have a judgment in his 
favor and against some of the defendants, and against him and in favor 
of the other defendants. 

We believe, that under the code a party may sue any number of 
parties as defendants, and take judgment in his favor against as many 
as he can establish a cause of action against. In such case, the judg- 
ment would be for the plaintiff as to the defendants proved liable, and 
against plaintiff as to the other defendants. 

Section 136 enacts that judgment may be taken against any or 
either of the defendants severally, when the plaintiff would have been 
entitled to judgment against such defendant or defendants if the action 
had been against them or any of them alone. It cannot be denied 
that if of a number of defendants sued, the plaintiff had only sued those 
he proves on the trial to be liable, he could have recovered against 
them; and this brings him within section 136. 

Every issue must be tried by a jury, the court, or by referees. On 
a trial by the court or referees, the decision or finding is equivalent to a 
special verdict. On a trial by jury, the verdict may be general or 
special. Section 260 defines general and special verdicts. If there is. a 
general verdict, that is, a verdict for or against all the defendants or for 
or against all the plaintiffs, then section 274 has no application what- 
ever ; the jury have pronounced the form of the judgment. There is no 
discretion in the court as to the entry of judgment; and, as judgment is 
pronounced for or against all the parties, the action cannot proceed as to 
the others. Part 1 of section 274 cannot apply, because that only 
applies where the judgment is to be for or against one or more (not all) 
of the parties. Part 3 cannot apply, because that only applies, where 
the court has a discretion as to the judgment to be entered, where the 
judgment is against one or more (not all), where the action can proceed 
against the others, and where a several judgment may be proper. If, 
however, the jury render a special verdict, or the trial is by the court or 
a referee, then part 1 of section 274 applies, for then judgment may be 
given against or for one or more of the several parties, but part 3 does 
not apply because, although the judgment is in the discretion of the 
court, there cannot by possibility be any reason for leaving the action 
to proceed, and there can be no occasion for a several judgment 

A several judgment, as part 3 of section 274 plainly indicates, is a 
final judgment against one or more of several parties, leaving the action 



174 SEVERAL JUDGMENT. [§ 274. 

to proceed against the others. No such judgment or decree was per- 
mitted or known prior to the code. There were two kinds of judgments 
and two kinds of decrees, interlocutory and final. There might be 
several interlocutory judgments or decrees ; but in one action or suit, 
only one final judgment and one final decree. Con6ning ourselves to a 
judgment ; although a judgment might be for the plaintiff as to some 
defendants and against him as to others, as in the case of suing several 
for a tort, or on a several contract, — there could be but one trial record, 
one postea, one judgment, one judgment roll. Those familiar with 
the common-law procedure on a trial by jury, will see at once how 
utterly imjtoBsible at common law was a several judgment such as part 
3 of section 274 contemplates. A judgment for or against one or more 
of several plaintiffe, and for or against one or more of several defend- 
ants, and determining the ultimate right of the parties on each side, is 
not a several judgment leaving the action to proceed, <tc. 

The form of the judgment never afforded any reason why a plaintiff 
had to succeed as to all or fail as to all the defendants sued as joint 
debtors. 'J he reason was, that the plaintiff in his declaration alleged the 
parties to be joint debtors. The general issue denied the joint indebted- 
ness. And if the plaintiff did not prove the joint indebtedness of all 
the defendants, it was a variance, and he was nonsuited : it would still 
be a variance, but an immaterial one, and the court now instead of 
ordering a nonsuit (3 Code R., 1*78) would order an amendment, or that 
the facts be found according to the proof. (Code, s 170). Thus the 
code, by this simple contrivance, removes the difficulty on the ground 
of variance ; and this difficulty being cast out, we see there was no 
objection at common law to the plaintiff's recovering as to some and 
failing as to other defendants. Thus, if a plaintiff sued several and 
alleged them to be severally indebted, and on the trial he proved only 
some of them to be indebted — here the doctrine of variance not apply- 
ing — the judgment was for the plaintiff as to those he established a 
cause of action against, and against the plaintiff as to the defendants 
not liable. There were two classes of defendants— those liable and those 
not liable. And this is just what takes place if, now, a plaintiff sues 
several as joint debtors and on the trial he proves an indebtedness of 
some of the defendants only— -some of the defendants are debtors, some 
are not — the judgment is against some defendants, and for others ; but 
it is not a several but a sole judgment 
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Dismissal of complaint for not serving copy. 
44 The statute has fixed the time within which the plaintiff must serve 
a copy of the complaint after demand ; and if he fails to serve the copy 
in time, we must regard it in contemplation of section 274, as an un- 
reasonable neglect to proceed in the cause against the defendant who has 
been served with the summons ; and the motion may be, in the language 
of that section, to dismiss the complaint, though in point of fact no com- 
plaint may have been made. If the motion is granted, the action will 
be discontinued or dismissed. (Colvin v. Bragden, 5 Pr. R., 124.)" 
Per Marvin, J., in Baker v Curtis, 7 Pr. R., 479. If the copy complaint 
is not served within twenty days after it is demanded, and is afterwards 
tendered, the defendant is not bound to accept it MandevUle v. Winne, 
5 Pr. R., 461. And if, after service of notice of motion under this section 
to dismiss the complaint for not serving a copy within twenty days after 
a demand thereof, a copy is served by leaving it at the office of the 
defendant's attorney, and be neither refused to receive it nor did he offer 
to return it until after the lapse of fifteen days, when he returned the 
copy complaint with a notice that he disregarded it, — on the hearing of 
the motion to dismiss the complaint for not serving the copy within 
twenty days after the demand thereof, the court granted the motion, 
with leave to the plaintiff to serve a copy of the complaint within five 
days, on payment of costs ; and the court said, The affidavits do not 
M show an express waiver by the defendant's attorney of this motion. 
But it is contended that the doctrine of waiver should apply. Had the 
copy complaint been served before the notice of motion, and the attorney 
received it without objection, or, if he had no opportunity to object, 
had retained it without giving notice that he should disregard it, I 
should not hesitate to apply the doctrine of waiver. Though the service 
may not be made in time, still it may be good if the attorney consents 
to accept the service. He may waive the right which the statute gives 
him of having a copy of the complaint served upon him within the 
twenty days; and when service is'tnade after that time he should refuse 
to accept the service, or should return the complaint promptly, or at 
least give notice that he should disregard it, so that the plaintiff's 
attorney may be advised that he is not to rest in security upon the 
belief that service has been accepted, and so that he may take promptly 
the proper steps to be relieved, that is, permission to serve a copy of 
the complaint, notwithstanding the time for service has expired. (See 
Wirts v. Norton, 25 Wend., 699 ; 3 Hill, 476 ; 1 Spe. Term R., 240 ; 
2 &., 146 ; 3 &, 64.) M But where the service of the copy complaint 
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is not until after service of notice of motion to dismiss for the nonservice, 
the doctrine of implied waiver does not apply. 

Where a summons in the form required by the second subdivision 
of section 129 contained the names of several parties as defendants, and 
was served, without any copy of the complaint, on one only of the parties 
named as defendants, and he appeared and demanded a copy of the 
complaint, which was served, but which contained only the name of the 
party served as defendant, and no proceedings were had against the 
other parties named as defendants, — the defendant served, moved to set 
aside the summons and for a dismissal of the complaint, for neglect of 
the plaintiff to serve a complaint against all the parties named as 
defendants in the summons. The court denied the motion, and said, The 
defendant served " has no right to ask the court to dismiss the com- 
plaint with costs, in favor of the other defendants, under section 274. It 
is for those defendants to make the motion, and not the party served. 
Those defendants have not appeared, and are nonresidents of the State. 
Whether the plaintiff will proceed against them or not, cannot affect the 
defendant served. Indeed, it appears the plaintiffs do not intend to pro- 
ceed against them. It will be time enough to decide the question when 
they invoke the aid of the court" Travis v. Tobias, 7 Pr. R., 90. 

A party named as a defendant in the summons, but who has not 
been served, cannot voluntarily appear and move to dismiss the com- 
plaint under this section, " unless he has some right to protect which 
renders such appearance necessary. Thus, where an injunction had been 
granted affecting the rights of a party not served with a subpoena, he 
was allowed to appear voluntarily, and join in a motion to dissolve the 
injunction. ( Waffle v. Vanderheyden, 8 Paige, 45.) So in the Georgia 
Lumber Co. v. Bissel (9 Paige, 226), it was held that a defendant 
arrested upon a tie exeat might, without waiting for the service of a 
subpoena, enter his appearance, and demand a copy of the bill.' 1 Tracy 
v. Reynolds, 7 Pr. R., 327. 

Under this head, we may consider a question on the construction of 
section 130. That section, as it now stands,provides, "A copy of the 
complaint need not be served with the summons. In such case, the 
summons must state where the complaint is or will be, filed and if the de- 
fendant, within twenty days thereafter, causes notice of appearance to be 
given," &c. As the section stood in the code of 1849, it read : " A copy 
of the complaint need not be served with the summons. In such case, 
the summons shall state where the complaint will be filed, and if the de- 
fendant, within ten days thereafter? &c. The code of 1848 required 
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that the summons and complaint should, in all cases, be served together* 
Thequestiou is, to what does the word thereafter refer f Thereafter what f 
The filing the complaint, or the service of the summons ? The latter 
is the construction given to it in practice. Such a construction is a very 
forced one, and we are not sure it gives effect to the intention of the 
codefiers or the legislature. The code of 1848 required the complaint 
to be served with the summons ; and the reason for the amendment 
of 1840 was, that it was conceived cases might arise in which it was 
expedient for the plaintiff to be allowed to commence his suit without 
the delay consequent on the preparation of a complaint ; and to meet 
this exigency alone was the amendment of 1849 made. In 1850 the 
codefiers reported the civil code complete \ and in that report, by section 
624, which corresponds to section 130, it was provided : " A copy of the 
complaint must be served with the summons, unless the complaint itself 
is already on the files of the court In the latter case, the service of a 
copy wiih the summons may be omitted ; but then the summons must 
state where the complaint is filed, and if the defendant, within ten days 
thereafter? <fcc. And in the note it is said, " The reason for the change 
is this : If a defendant be served with a summons requiring him merely 
to answer a complaint which will be filed, he must, almost as a matter 
of necessity, employ a lawyer to see that no advantage is taken of him. 
But if the summons inform the defendant that the complaint against 
him is on file, and where he may find it, or, what is better, if the sum- 
mons be accompanied by a copy, he can determine for himself, in most 
cases, whether there be any occasion for him to make a defence. If it be 
desirable to relieve defendants, as far as possible, from the necessity of 
employing a lawyer, then the section as we have it ought to stand." 
The legislature of 1851 seemed to acquiesce in the reasons for the change, 
given by the cod i 6 ere, and attempted to adopt them, at least in part, by 
inserting the words i$ or before the words " will be filed." (See Voor- 
hies' Code, 2d ed., s. 130.) It was quite consistent with the language 
and intention of the codifiers, that the word thereafter in the 624th sec- 
tion of their report should mean after service of the summons. Be- 
cause, as they proposed to frame that section, the defendant immediately 
upon or after service could ascertain the contents of the complaint, and 
so determine if he would demand a copy. But, as the legislature of 
1851 left the section, it would render nugatory the change they appar- 
ently intended to effect, by construing the word "thereafter" to mean 
after eervice. For as that section left it optional with the plaintiff to file 
his complaint before or after service of the summons, if he elected not 
12 
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to file it until after the service, and the time for demanding a copy 
commenced to run from the service of summons, the defendant may 
have no opportunity of ascertaining the nature of the complaint, except 
by employing an attorney to make demand of a copy ; whereas, it was 
evidently the intention that the defendant was to have an opportunity, 
by referring to the files of the court, of inspecting the complaint, and 
from that inspection determine whether or not he would employ an at- 
torney to demand a copy. We conclude it was intended that where 
the complaint was filed before service of the summons, then the defend- 
ant had twenty days after service of the summons to demand a copy 
of the complaint; and that where the complaint was not filed until 
after service of the summons, there the defendant was to have twenty 
days after the filing within which to demand a oopy of the complaint. 



Dismissal of complaint for not proceeding with action. 

See Supreme Court Rules 20 and 21, and supplemental note there- 
to, post. , 



§ 275, p. 301. 

Where a complaint alleged a loan of money to the defendants to 
enable them to purchase land ; and that such loan was on the condition 
that after purchase of the land the defendants would secure the repay- 
ment of the loan by a lien on said land ; that the purchase had been 
made, but the defendants refused to secure the repayment of the loan 
by a lien on the land ; and the relief prayed was, that the defendants 
should be decreed to execute a mortgage on the said lands to secure 
repayment of said loan, or that the plaintiffs might have such other 
or further relief as the court might deem proper ; the answer denied 
all the material allegations of the complaint The cause was tried by 
the court without a jury, and it was decided that the plaintiff was not 
entitled to the specific relief prayed, but was entitled as against one 
defendant to judgment that he recover $300 and interest; — but on ap- 
peal to the general term, the court, Parker, J. dissenting, held, that, the 
plaintiff having failed to establish an equitable lien, was not entitled to 
recover the money advanced, but that the complaint should be dis- 
missed against both defendants. Marquat v. Afarquat, 7 Pr. R., 417. 
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§ 276, p. 302. 

" As all distinctions resulting merely from the form of the action 
are now abolished, it appears to be a necessary consequence that, as a 
general rule, every action for the breach of an executory contract, whether 
the agreement contains a penalty or not, must be considered as an ac- 
tion for damages, in which the amount of the recovery will be limited 
only by the proof, and by the sum for which judgment is demanded in 
the complaint The only exception will be when from the nature of 
the contract, and the terms in which it is expressed, damages as liquid- 
ated by the parties may be justly treated not as a penalty but as a 
contingent debt ; for this is a distinction in law which the code has not 
abolished nor affected.' 9 Per Duer, J. in Beale v. Hayes, 5 Sand. S. 
C. R., 645. 
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All records of judgment and enrollments of decrees shall be signed 
by the clerk of the court, filing the same without any fee or charge 
therefor. 2 R. S., 4 ed., 365, s. 15 ; Laws of 1847, ch. 280, s. 53. 

Notwithstanding the decision in Schenectady and Saratoga Plank 
Road Co. v. Thatcher (1 Code Rep. N. S4 380 ; 6 Pr. R., 226), nearly 
all judgment rolls have annexed to them the bill of costs and affidavits 
of disbursements : as these form no part of the judgment roll, there is 
no reason why a party bespeaking a copy of the roll, should be obliged 
to pay for a copy of the bill of costs and affidavit of disbursements, 
and in addition incur the expense of printing them with his papers for 
the court. To avoid this, when we require a copy of the judgment roll, 
we add to our written request to the clerk words to this effect: "I find 
a bill of costs and an affidavit as to disbursements, annexed to the roll : 
I do not require copies of these." And we have experienced no diffi- 
culty in obtaining a copy of the roll unincumbered by this surplusage. 



§ 282, p. 304-306. 

The practice of docketing judgments before the records have been 
signed by the clerk, is erroneous, and will not be sanctioned by the 
court Williams v. Wheeler. 1 Barb. S. C. R., 48. 
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Where a judgment was docketed correctly as to the Christian and 
surname of the defendant, but incorrectly as to the initial of the middle 
name, and the docket was afterwards corrected on motion — held, that 
the judgment took priority as a lien from the date of the original 
docketing, as against a subsequent judgment obtained before the cor- 
rection. Oeller v. Hoyt, 7 Pr. R., 265 ; and see Supplemental Note 
to Supreme Court Rule 46, post 
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Execution in favor of a deceased judgment creditor. 

Where it appeared that a transcript of a judgment was filed in 
April, 1844, and that in January, 1850, an execution on such judg- 
ment was issued by order of the court ; and it further appeared, that 
at the time of making such order the plaintiff had been dead upwards 
of three years; and it did not appear that the parties who procured 
the order to issue the execution were the legal representatives of the de- 
ceased ; at a general term of the supreme court, — Willard, Hand, Cady, 
and Allen, JJ. — Hand, J., in delivering the decision, said he was in- 
clined to think the execution a nullity ; and he added, u Under our 
former system, an execution could have been actually issued after the 
death of the judgment debtor, if it were tested before. (Center v. Bit- 
linghurst, 1 Cow., 33 ; Hay v. Fowler, 1 Pr. R„ 127.) But it was 
irregular if tested after his death. (Heafy v. Parris, 6 T. R., 367 ; 
Bragner v. Langmead, 7 ib., 20 ; Stymets v. Brooks, 10 Wend., 21 ; 
Nicholls v. Chapman, 9 ib., 452 ; 2 Saund. R., 6 n., 1 and 6 ; 1 Tidd, 
1029 ; 1 Burr. Pr., 282.) My first impressions were that this was 
voidable and not void. (Patrick v. Johnson, 3 Lev., 403 ; Blanchney 
v. Bent, 4 Q. B. R., 707.) Generally, this court will not interfere with 
matters of practice and discretion of an inferior court. But in this 
case non constat, but the [parties who issued this execution] were 
merely strangers, intermeddling with the property and concerns of 
others, and taking the property of the [judgment debtor], and appro- 
priating it to their own use, without right or authority, under a misuse 
of the forms of law, in the name of a deceased person. There is noth- 
ing in the code to warrant the proceeding. Even if a suit or sugges- 
tion upon the record was unnecessary, at least the personal representa- 
tives [of the deceased judgment creditor] should apply for the execu- 
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tion. No one authorized to receive the debt and acknowledge 
satisfaction, appears in this case." Bellinger v. Ford, 14 Barb. S. C. 
R^250. 



§ 284, pp. 308, 309. 

Where the satisfaction of a judgment was produced by the sale 
upon the execution, of real estate supposed to belong to the judgment 
debtor ; and it was afterwards discovered that he had no title, and that 
none was obtained by the purchaser, an order of the supreme court va- 
cating the satisfaction and authorizing a new execution was affirmed* 
Suydam v. Holden, Court of Appeals, October, 1853. 



§ 288, p. 310-312. 

Field v. Morse, V Pr. R., 15, was decided on the authority of Cor- 
win v. Freeland, 6 Pr. R., 341. And as Corwin v. Freeland was over- 
ruled in the court of appeal*, so must be Field v. Morse, so far as it 
followed Corwin v. Freeland. 



§ 291, p. 814-822. 
When the execution takes effect. 

Where a judgment was perfected in Columbia county, and a tran- 
script sent to the clerk, and execution (against both real and personal 
property) to the sheriff of Greene county, on the same day, but the 
execution was received one day befote the transcript was docketed,— 
held, that the execution became operative in the hands of the sheriff 
from the time the judgment was actually docketed in Greene county, 
and took priority from that time. Stoughtenburgh v. Vandenburgh, 7 
Pr. R., 229. 

Levy on personal property. 

A married woman, living and cohabiting with her husband, pur- 
chased goods upon credit, and moved them to her residence where she 
carried on the millinery business in her own name ; it was held, that 
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these goods were liable to an execution against her husband for his debt. 
And, semble, the third section of the act of 1848, as amended in 1840 
(Laws of 1849, p. 528), to protect the property of married women, did 
not affect the question. Lovett v. Robinson, 7 Pr. R., 105 ; and see 
Van Sickle v. Van Sickle, 8 ib., 265. 

A sale of property upon an execution, made after sunset is void, 
and the proceedings of the sheriff are thereby rendered void ab initio. 
Where a party whose property was levied on by execution objected to 
the sale on the ground that the property wae exempt from execution ; 
but he afterwards turned out the property to the sheriff; to be sold at a 
future day, — held, that this was nothing more than a claim of exemp- 
tion in order to gain time ; that the sheriff, in subsequently selling the 
property, acted under a claim of authority given by law, and not un- 
der an authority given by the party ; and that an abuse of his authority 
by the sheriff made him a trespasser ab initio. Carnrick v. Mcyerty 
14 Barb. S. C. R., 9. 



Levy on and sale of real estate. 

Where the sheriff sold, among other lots, a lot to which the defend- 
ant in the execution had no legal title, but an equitable interest only 
arising under a contract for purchase, — held, that the sheriff's certificate 
of sale might be amended by striking out of it such lot Richards v. 
Varnum, 8 Pr. R., 79. 

The sale of a mere equitable interest is a nullity. Griffin v. Spen- 
cer, 6 Hill, 525 ; and see 6 Barb. S. C. R., 116, 129 ; 10 Paige, 562 ; 
2 Barb. Ch., 458. 

In Mulks v. Allen (12 Wend., 253), the court vacated a sale where 
the plaintiff had inadvertently bid a sum less than the amount intended. 
In Smith v. Hudson (1 Cow., 430), the sheriff was permitted to amend 
* his certificate by inserting therein a parcel of land which he had sold 
on execution, but had omitted to mention in the certificate. So, the 
docket of judgments has been corrected where a mistake of the clerk 
occurred in the amount of the judgment. Hunt v. Grant, 19 Wend., 
90 ; Bixby v. Mead, 18 Wend., 611. In Wright v. Hooker, 4 Cow., 
415, a deputy had by mistake advertised the defendant's farm for sale, 
at the house of the defendant, upon a fi. fa., under a wrong descrip- 
tion ; but he sold the farm, and gave a certificate of sale, by a full and 
correct description, including the number of the lot. The sale took 
place not at the defendant's actual dwelling house, but at his late 
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dwelling house. The deputy swore that he acted in good faith ; and 
a motion was made to vacate the sale, which was granted by the court 
on payment of costs. 



What Property is exempt from Execution. 

Who is a householder. — One who rents a house, and keeps boarders 
and servants, is a householder within the meaning of the exemption act 
of 1842, although he has at the time no wife or children for whom he 
provides. Hutchinson v. Chamberlin, 11 Leg. Obs.,248 ; in that case, 
Selden, J. says, u The referee before whom the cause was tried, arrived 
at the conclusion that the word householder, and the words having a 
family for which he provides, as used in the statute, are identical in 
meaning, and consequently that no person could ever claim an exemption 
under one of those phrases to which he would not be equally entitled 
under the other. Is this conclusion sound f Take the case of a man 
having a wife and several children, whom he maintains by the fruits of 
his labor, but who live together as boarders in the house of another. 
Has such a man a family for which he provides, in the sense intended 
by the statute ? Can this be doubted ? The wife and children of such 
a man would certainly, in common parlance, be said to compose his 
family, and he would be appropriately described as a man having a 
family. On the other hand he could not properly, I apprehend, be said 
to be a householder ; for although one definition of the word, given by 
lexicographers, is the master or chief of a family, yet it isonly when 
that family occupies a dwelling of which he is also master, that he can 
with propriety be called householder. This is apparent from the com- 
poe'tion of the word itself. If, then, the legislature intended to extend 
the protection afforded by the law to those who should maintain their 
families in the houses of others, as well as in their own, the term house- 
holder was not enough to express such intention, and the latter branch 
of the sentence became necessary. It is equally clear, that if the legis- 
lature designed that the protection should not be enjoyed by any except 
those who may have families of their own, for whom they provided 
then that clause alone would have been sufficient, and would have in- 
cluded every case to which the exemption could apply. But the rules for 
interpreting statutes require, that if a sensible construction can be given, 
which shall give significancy and import to all which they may con- 
tain, such construction should be adopted in preference to one which 
makes any portion of the language useless or unmeaning. We have 
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already s*en that the latter branch of the clause in question includes 
cases which would not be embraced in the term hou$e holder. Now, if 
we can suppose any cases which this term would embrace, and which 
would not be included in the phrase * having a family for which he 
provides,' we have then given scope and meaning to every word con- 
tained in the statute, and shown the strict propriety of its form and 
phraseology. Take, then, the case before us. The plaintiff had not 
a family for which he provided, m the sense intended by the statute; 
because to provide for, as there used, means clearly to maintain or sup- 
port. But was he not a householder f It is insisted that he could not 
be said to have a family, and therefore was not a householder. But is 
not this too narrow a restriction of the word family f Must a man's 
family necessarily be composed of wife or children? Webster and 
other lexicographers include lodgers and boarders, as well as servants, 
within the term family. If kindred or affinity of blood are essential 
to the idea expressed by this word, it would seem that all must be of 
kin. But no matter how this may be ; whether such an assemblage of 
persons as were congregated under the plaintiff's roof constitute a 
family or not, they must, I apprehend, compose a household. Other- 
wise, here is a house in which a number of persons dwell habitually 
together, and yet no household. If, then, there was a household, the 
head or master of that household, and of the house, must have been a 
householder. Here then, we have a case for which the peculiar phrase- 
ology of the statute would lead us to look, falling within the first 
branch of the alternative sentence, and not included in the latter. It 
follows from this view, that the legislature has said what it intended, 
and has used no unmeaning language, or unnecessary form of expres- 
sion ; and that the plaintiff was a householder within the purview of 
the statute. The change of phraseology in the homestead exemption 
act of 1850, adds strength to this conclusion. The language of that 
act is, ( being a householder and having a family.' We see the reason 
for coupling the family and the dwelling together, by this act, in the 
nature of the exemption." 

44 What is meant by the term ' householder 7 It does not mean 
simply a housekeeper, but also a master or chief of a family. (Web- 
ster's Diet.) And the latter has been adopted and acted upon, as the 
legal signification. In Woodward v. Murray, 18 Johns. 400, it was 
held that M. though absent from the State, was to be deemed a house- 
holder while his family were removing from oue house to another, 
several miles distant, and that his property was exempt from execution 
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during such removal. At that time the exemption act did not, as it 
does now, particularly provide for the exemption of property during 
the removal of the family from one place of residence to another; and 
the question was only whether the owner was a Jtouseholder during 
such removal. Judge Piatt, in giving the opinion of the court, says that 
1 householder ' means * master of a family. 1 He added, ' To say that a 
family while in the act of removal, and on the highway, may be depri- 
ved of their bed and their cow, on execution, because they did not for 
the time inhabit a dwelling house, would be a perversion of the statute. 
So long as they remain together as a family, without being broken up 
and incorporated into other families, the privilege remains. It was 
designed for the protection of poor and destitute families/ The same 
legal construction was given to the word ' householder J in Bowne v. Witt 
19 Wend., 475, in which Bronson, J., says, ' The word householder in 
this statute, means the head master, or person who has the charge of 
and provides for a family. I think these authorities are conclusive on 
this point. A person having and providing for a household, is a 
householder ; and the character is not lost by a temporary ceasing of 
housekeeping, and storing of property with a view to again return to it 
and renew housekeeping, any more than it was during the removal of a 
family from one place of residence to another. In construing and 
applying this statute, we should bear in mind, as was said of it by 
Kelson, Ch. J. f in Carpenter v. Harrington, 25 Wend., 370, It is reme- 
dial, and should be liberally construed to effect the humane object in 
view.' It was said by the court in Woodward v. Murray, above cited, 
that ' the legislature meant to confer this privilege on each of these 
little primary communities called ' families.' " Per Parker, J. Griffin 
v. Sutherland, 14 Barb. S. C. R., 457. 

The fact of a person being a householder cannot be proved by 
reputation, the fact being capable of direct proof, Eastman v. Caswell, 
8 Pr. R., 75 ; and it undoubtedly devolves on the party claiming the 
exemption, to show affirmatively the facts which entitle him to the 
exemption claimed. 14 Johns. R., 434 ; Griffin v. Sutherland, 14 
Barb. S. C. R., 457. 

A one-horse wagon belonging to a practicing physician is exempt 
from execution. Eastman v. Caswell, 8 Pr. R., 75. 

What is meant by the word team? "A team is two or more 
horses, oxen, or other beasts, harnessed together to the same vehicle for 
drawing, as to a coach, chariot, wagon, cart, sled, sleigh, and the like." 
Webster. " Team-work, is work done by a team, as distinguished from 
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personal labor." lb. The object of exempting the team of a house- 
holder, was, doubtless, to enable him to do team-work. Horses, with- 
out harness or vehicle, would be of but little service relatively. Mors* 
v. Keyes, 6 Pr. R., 18, concedes that a harness is within the meaning 
of the word team, but not the vehicle to which the team may be har- 
nessed. This concession seems to be a consequence of the definition 
given by the court of the word team. The court said, " A team is said 
to be two or more horses or oxen harnessed together. I think Web- 
ster's definition better accords with the common understanding of the 
meaning of the word. However inartificial the expression may be, yet 
the phrase, ( a one-horse team, 9 is often used, and expresses a clear idea 
to the common mind. Unless the word team, as used in the act of 
1842, ch. 157, includes that, then a single-horse harness and cart would 
not be exempt, though used together by a householder as a team, to do 
team work, and though necessary for the support of his family. I think 
a team within the meaning of that act, means horses or oxen harnessed 
to a vehicle, and includes the three; and that, though there be but a 
horse, harness, and cart, instead of two horses, harness, and a wagon, 
they are exempt from execution if of less value than $150, and are 
necessary for the owner's support, he being a householder or having a 
family for which he provides. Under a contrary construction, the act, 
so far as it exempts a team, would have, practically, no application to 
this city (New York). The team of a carman would net be a team 
within the meaning of the act" Per Bosworth, J., in Harthouse v. 
Bikers, 11 Leg. Obs., 223 ; and in that case it was held, that the " one- 
horse harness and cart " of a public carman — a householder, having a 
family for whom he provided — was exempt from execution. In another 
case (Hutchinson v. Charnherlin, 11 Leg. Obs., 250), Selden, J., says, 
"The next question is, whether the plaintiff's (sic) single horse and har- 
ness was exempt under the word team. It is apparent that if this 
exemption is to have any practical force or value whatever, we must 
give to this word team a broader signification than in strictness belongs 
to it The definition of the word, given by Webster, is this, ' Two or 
more horses, oxen, or other beasts, harnessed together to the same 
vehicle, for drawing.' Now, let us see what would be the consequences 
of adhering strictly to this definition. First, a man so poor that he 
could procure but a single horse to assist in supporting his family, could 
not have the benefit of the exemption ; but if he had two horses, they 
would be protected only while in actual use, because, to make a team, 
it is as necessary that the horses should be harnessed together, as that 



§ 291.] exboutiok. 187 

there should be more than one. Again, suppose, while the two horses 
are harnessed together and in actual use, one of them should meet with 
an accident and be killed, or be suddenly taken sick and die, the other 
would become instantly liable to be seized for debt. Such a construc- 
tion should be put upon the law, if possible, as to make it reasonably 
effective in accomplishing the obvious intent of its enactment The 
learned legislators who enacted the law in question, had not studied 
philology in books alone ; many of them were practical men, acquainted 
with the language of ordinary life, and had probably frequently heard 
of a * one-horse team/ There certainly is no reason why the poor cart- 
man, who has but a single horse, by the use of which he earns his daily 
bread and that of his family, should be stripped of his only means of 
support, while his more wealthy neighbor is protected in the enjoyment 
of his span. The legislature never intended this. It is plain that the 
object of the law cannot be realized without holding that a team, 
within the purview of its provisions, may consist of a single horse. Our 
next inquiry is in regard to the wagon. It was held, in the case of 
Morse v. Keyes, 6 Pr. R., 18, that a wagon constituted no part of a 
team within the meaning of this law. Is this a sound exposition of the 
statute ? It is a universal rule, that wherever the meaning and intent 
of the legislature can be clearly seen, that intent is to prevail in the 
construction of their acts. We are not at liberty to shut our eyes to the 
obvious design and object of a statute, because that language, in our 
view, may not be expressed in the most appropriate language ;" and he 
held, that a single horse and cart and harness were exempt from seizure 
on execution. 

Where it appeared that the judgment on which the execution issued 
was in an action to recover for the purchase-money of a horse, and that 
the purchaser was not at the time of the purchase a householder, nor 
was he a householder at any time while he possessed such horse, and 
that before he became a householder he exchanged such horse for an- 
other, and then became a householder; it was held, that the horse 
taken in exchange, if otherwise exempt from seizure on execution, was 
not rendered liable to seizure by the fact of having been so taken in ex- 
change. Hutchinson v. Chamberlin, 11 Leg. Obs., 251. 

Execution against the person. 

When any defendant, at the time judgment shall be rendered 
against him in any court of record, shall be in the custody of a sheriff 
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or other officer, either upon process in the suit in which such judgment 
shall have been rendered, or upon being surrendered in discharge of his 
bail in such suit, the plaintiff in such judgment shall charge such 
defendant in execution thereon, within three months after the last day 
of the term next following that at which such judgment shall have been 
obtained. And where any defendant shall be in custody upon a surren- 
der in discharge of his bail, made after a judgment obtained against 
him, and such bail shall be thereupon exonerated, the plaintiff in such 
judgment shall charge such defendant in execution thereon, within three 
months after such surrender — or if an execution against the property of 
such defendant shall have been issued, within three months after the 
return day of such execution. (2 R. S., 4 ed., 787, s. 36.) And if any 
plaintiff shall neglect so to charge any defendant in execution, as 
required in the last section, such defendant may be discharged from 
custody by a supersedeas, to be allowed by any judge of the court in 
which such judgment shall have been obtained, unless good cause to the 
contrary be shown ; and after being so discharged, such defendant shall 
not be liable to be arrested upon any execution which shall be issued 
upon such judgment. (Ib. 9 s. 37.) 

Satisfaction of Judgment. 

Where satisfaction of a judgment was produced by sale under execu- 
tion of real estate supposed to belong to the judgment debtor, and it 
was afterwards discovered that he had no title to such real estate, and 
that none was obtained by the purchaser, an order of the supreme court, 
vacating the satisfaction and authorizing a new execution, was affirmed. 
Suydum v. If olden, Court of Appeals, Oct, 1853. 

A defendant in an execution, from whose property the sheriff has 
collected money sufficient for the payment of it, is not liable fur interest 
on the judgment while the money is stayed in the sheriff's hands at 
the instance of a creditor of the defendant. Oray v. Gruwold y 7 Pr. 
R., 44. And where a sheriff had two executions against the same 
defendant, and collected from his property sufficient to pay the first 
execution in full and the other in part, and then another creditor of 
the defendant obtained an order of this court, forbidding the sheriff to 
pay over the money until the decision of a motion to set aside proceed- 
ings, which motion was afterwards denied ; it was held that the plain- 
tiff in the first execution was not entitled to an older that the sheriff 
apply thereon, of the moneys in his hands, a sum sufficient to pay the 
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interest on the amount directed to be collected while the order was in 
force. For when the sheriff received a sum sufficient to pay the first 
execution, it was in law paid ; and the balance in his hands, the law at 
once appropriated upon the second execution, whereby it wa3 paid pro 
tanto. lb. 



§ 292, p. 323-328. 

The proceedings under the chapter of the code entitled "Proceed- 
ings Supplementary to the Execution/' are intended as a substitute for 
a creditor's bill. Sale v. Lawson, 4 Sand. S. C. K., 718. But these 
proceedings seem to have a more extensive application than had or has 
a creditor's bill, or an action in the nature of a creditor's suit; for neither 
before the code nor since could a creditor's suit be maintained if the 
sum in dispute was less than $100, Skepard v. Walker, 7 Pr. R., 46 ; 
whereas proceedings under this chapter may be had on a judgment 
for (25. 

u When the proceeding under this section is founded upon the 
return of an execution against the property of the debtor unsatisfied, it 
is not necessary to state in the affidavit that the defendant has property. 
The statute has specified the facts and terms upon which the creditor is 
entitled to the order, and the court or judge has no right to require the 
production of other facts. We have no right to conform the statute to 
the practice of the late court of chancery upon a creditor's bill, or to the 
requirements of any other statutes touching proceedings by creditors 
against debtors. This statute specifies the facts ; and when they are 
made to appear, the creditor is entitled to the order. In my opinion, 
the legislature intended upon the return of an execution unsatisfied, to 
subject the debtor, at the instance of the creditor, to answer concerning 
his property, without requiring the creditor to show that the debtor had 
property ; as the next provision of the section, authorizing an order to be 
made before the execution has been returned, requires proof by affidavit 
that the debtor has property which he unjustly refuses to apply to the 
satisfaction of the judgment. There is a propriety in the distinction 
between the two cases." Hatch v. Weyburn, 8 Pr. R., 165 ; Per 
Marvin, J. 

It is not necessary to serve with an order obtained under this sec- 
tion, a copy of the affidavit on which such order was obtained. Green 
T. Bullard, 8 Pr. R., 315. 
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Any irregularity in the service of the order is waived by appearance 
and submitting without objection to an examination. lb. 

" By the coda of 1848, s. 24*7 (now 292), the judge was authorized 
to make an order that the debtor appear, and make disclosure on oath 
concerning his property before such judge. By the amendments 
of 1849 to this section, the judge could order the debtor to ap- 
pear before such judge or a referee appointed by a judge of the 
court Under this provision it was held, in Conway v. Hitchins^ 
9 Barb. S. C. R., 384, that the county judge could appoint the 
referee, and order the debtor to appear before him. But by the 
amendment of 1851, the original provision upon this point is re-' 
stored. The order must now direct the debtor to appear before such 
judge. The words, or a referee appointed by a judge of the courts are 
omitted." Hatch v. Weyburn, supra. And where a county judge made 
an order under this section requiring the execution debtor to appear before 
a referee appointed by such judge, and make disclosure on oath con- 
cerning his property, it was held that such order gave the referee no 
authority to proceed thereon. lb. 

In Smith v. Johnson, 1 Pr. R., 39, it was held that where the 
examination is before a referee, he must certify the examination to the 
judge who made the order. 

A foreign consul who has permitted judgment to be taken against 
him for default, cannot be examined as a judgment debtor under the 
code; and if an order for his examination has been obtained, and served, 
he cannot be attached for his refusal to obey it. Griffin v. Dominguez, 
11 Leg. Obs. 285. 

A judgment debtor residing out of the city and county of New 
York, cannot be required to appear before a judge of the superior court 
of the city of New York, to be examined under this section, notwithstand- 
ing that the judgment was obtained in said court. In such a cas3, the 
order can only be made by a county judge of the county where the 
debtor resides, after an execution has been issued to that county, and 
returned unsatisfied ; and the order roust require the debtor to appear 
in the latter county. Hersenheim v. Hooper, 11 Leg. Obs., 222. 

The obvious meaning of the code is, that a resident debtor shall be 
brought up for examination only in the county where he resides. An 
execution must he first issued to the county where he resides, and the 
order must require him to appear at a specified time, and answer 
within the county to which the execution was issued. lb. 

If no judge of the court resides in the county to which the execu- 
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tion was issued, the order must be obtained from a county judge of that 
county. The order must require the debtor to appear before the judge 
by whom it is made, and at some place within the county to which the 
execution was issued, which must be the county where the debtor 
resides. It was not intended that a judge of the superior court of the 
city of New York should have proceedings of this kind conducted before 
him out of the city and county of New York. lb. 
See supplemental note to § 300, post. 



§ 297, pp. 331, 332. 

Under "a creditor's bill in the late court of chancery, the plaintiff 
could not reach the effects of the debtor which he had earned or 
acquired after the filing of the bill. {Browing v. Bettis, 8 Paige, 664; 
2 Barb. Ch. Pr., 153 ; JPCam v. Dorsheimer, 1 Clarke, 144.) If the 
debtor acquired property or rights in action after the filing of the bill, it 
could only be reached in that suit by means of a supplemental bill ; and 
it is supposed that, as section 297 is unqualified in its terms, it changes 
the rule which formerly prevailed, so as to authorize the judge to direct 
the application to the creditor's demand of any property or choses in 
action which the debtor may have at the time the order is made, although 
it may have come to him after the proceedings before the judge were 
commenced. But we think otherwise. The proceedings authorized by 
section 292 to 302 inclusive, is a cumulative remedy, given to the creditor 
in cases where it is applicable, but to be administered upon the same 
principle, substantially, as in an action for the same end. This seems ob- 
vious from a comparison of sections 298 and 244. If we are right in 
this, view, the receiver appointed under section 298 would not take any 
property or effects of the debtor, acquired by him after the application 
to the judge for the order under section 292 ; and it would be imputing 
an inconsistency to the legislature, to construe section 297 as extending 
further, and embracing property or effects which could not be reached 
through a receiver under section 298. Caton v. Southwell, 13 Barb. 
S. C. R., 337. In a note to that case, it is stated that since its 
decision, the sections considered had undergone " material alterations" 
It is true the sections were altered, but not, as we conceive, so as to affect 
the decision in Caton v. Southwell ; and if that decision was correct at 
the time it was pronounced, which we somewhat doubt, it is correct 
still. 
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§ 298, pp. 332, 833. 

Undor the code, an order for the sequestration of the property of a 
judgment debtor is no longer necessary. West v. Fraser, 5 Sand. 653. 
In that case the defendant, a judgment debtor, was in contempt for dis- 
obedience to an order requiring him to make an assignment of his prop- 
erty to a receiver before appointed ; and an application, founded on the 
case of The People v. Rogers, 2 Paige, 104, was made for an order of 
sequestration, and the delivery of the property sequestered to the 
receiver. The application was denied, and per Duer, J., " It seems to 
me that this application is quite useless. No assignment is necessary to 
vest in the receiver all right and title, legal or equitable, of the debtor 
to his property and effects (except his real estate) within this State ; and 
it is such only that an order of sequestration would embrace : the title 
of the receiver becomes perfect when he has given the requisite security, 
and it then operates, by relation, from the time that the order for his 
appointment was made ; that order is, per se, a sequestration, and gives 
to the receiver all the necessary means for enforcing his rights. Where 
a third person is in possession of property of the debtor, which he refuses 
to deliver to the receiver, I see no reason why its delivery may not be 
compelled, under section 294 of the code. The filing of a complaint by 
the receiver, can only be necessary when a third person sets up an ad- 
verse title ; and the necessity, in such a case, for the institution of a suit, 
would not be removed by an order for sequestration. (Albany City 
Bank v. Schumacher, 1 Clarke, 278, 300 ; Porter v. Williams, 1 Code 
Rep., N. S., 144 ; Van Wyck v. Brady, 3 Code Rep., 157.) 

The order under this section, forbidding the transfer of the defend* 
ant's property, though sometimes spoken of as an injunction, is not so 
called in the code, and is a different proceeding from injunctions granted 
in an action as a provisional remedy. There should, no doubt, be some 
reason appearing in the affidavit, before the judge should forbid a trans- 
fer or other disposition of the property of a judgment debtor. The code 
is silent as to what facts should be stated, and thus leaves each case to 
be disposed of by the sound discretion of the judge. Green v. Bullard, 
8 Pr. R„ 316. 



§ 299 p. 334. 

" A question has been made, whether a judgment creditor can, under 
the present practice, when the property of his debtor is in the hands of 
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a third person, and is claimed by such third person, reach such 
person by an action brought directly for that purpose. The 299th 
section of the code declares, that when a person alleged to have property 
of a judgment debtor, claims an interest in such property, it shall be 
recoverable only in an action against such person by the receiver. It 
has been supposed that this provision rendered it necessary for the 
creditor, before proceeding to recover property alleged to have been 
fraudulently transferred by his debtor, to procure the appointment of a 
receiver, and have the suit against the fraudulent assignee instituted by 
and in the name of the receiver. The language of the provision, when 
taken by itself, is certainly broad enough to bear this construction. It 
declares that the interest claimed by such third person shall be recover- 
able only in an action against such person by the receiver. But I think 
it was intended that this provision should be confined in its operation 
to cases where proceedings supplementary to execution have been insti- 
tuted. It had been provided that, in certain cases, the judge before 
whom the proceedings should be had, might, without the intervention 
of a receiver, make an order for the application of the debtor's property, 
whether in his own hands or that of another person, to the satisfaction of 
the judgment. The provision in the 299th section seems to have been 
intended as a restriction upon the power, so that it should only be 
exercised when the debtor's right to the property is undisputed. This, 
I think, is the fair meaning and true construction of this provision of 
the code. It is not in the way, therefore, of an action in the nature of 
a creditor's bill, for the purpose of having an assignment or other dis- 
position of property by the judgment debtor declared to be fraudulent, 
and the property applied to the satisfaction of the judgment" Per 
Harris, J., in Goodyear v. Betts, 1 Pr. R., 188. 

u The principle upon which the court directs property in controversy 
to be placed in the hands of a receiver, pending the litigation, is, that 
the party applying for a receiver has shown at least a probable in- 
terest in the property, and that there is danger of its being lost without* 
such protection. The plaintiff charges, upon information and belief 
only, that the defendant [an alleged fraudulent assignee] is not the 
owner of property or effects of any description sufficient to pay his 
debts and liabilities. This allegation undenied, would be sufficient to 
show that the property was in danger, and required the appointment 
of a receiver. (Connah v. Sedgwick, 1 Barb. R., 210.) But the de- 
fendant's affidavits satisfactorily show that the plaintiff is mistaken in 
respect to the pecuniary condition of the assignee. There is, therefore, 
13 
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no ground for taking the assigned property out of his hands before the 
rights of the parties are determined by the judgment of the court." 
Per Harris, J. in Goodyear v. Eetts, 1 Pr. R., 189. 

The appointment of a receiver under this section should be by the 
same judge who ordered a reference to examine as to the property of 
the judgment debtor. No other judge out of court has the power . and 
this applies to county judges who make such orders. Smith v. John- 
son, 1 Pr. R., 39 ; Hatch v. Weyburn, 8 ib. y 165. 

No person who has heretofore executed any assignment of any in- 

dterest, in any real estate, to any receiver, in pursuance of any order of 
the late court of chancery or supreme court in equity ; his heirs or as- 

• signs, nor any person claiming by, from, or under them, or any of them, 
shall be permitted to question the validity of such assignment to said 
receiver, or any sale or conveyance made by him of the assigned prop- 
erty, by reason of the want of any power or authority in either of those 
-courts to gaake such order, or to direct such sale and conveyance, pro- 
viding said courts shall have acquired jurisdiction of the persons and 
subject-matter of the suit, and shall have proceeded according to the 
rules of practice of said courts. This act shall not affect any suit or pro- 

. needing now pending in regard to any such assigned property, nor the 
title thereto of any purchaser in good faith for a valuable consideration. 
Laws of 1851, ch 463, ss. 1 and 2 ; 2R,S,4 ed., 356, ss. 58, 59. 



£ 300, p. 334. 

In Hatch v. Weyburn. 8 Pr. R., 166, the court, in effect, say that 
however proper in the then (1850) state of the law, might have been 
the decision in Conway v.Hitcfiins (9 Barb. S. C. R., 384), yet that the 
amendment made to section 292 in 1851, by omitting the words, "or a 
referee appointed by a judge or the court," has so far altered the law, 
that now the order under section 292, must require the debtor to appear 
before the judge ; and that it is " quite .clear from section 300, that it 
was contemplated that the defendant, at the time of the reference 
(being ordered], should be before the judge." See in supplemental 
note to § 292, ante. In a subsequent case, @neen v. Bullard, 8 Pr. R., 
316, Willard, J., referring to the case of Conway v. Hitckins, says, "I 
am not aware that that decision was ever questioned. The supreme 
-court in the eighth district (Hatch v. Weyburn, supra) approved of this 
^decision as. applicable to the code of 1649, but think ithe change of the 
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292d section in the code of 1851, has restored the practice under the 
code of 1848, and taken indirectly from the judge the power of appoint- 
ing a referee, until the defendant has been first required to appear before 
the judge, and has actually so appeared. The learned judge who 
delivered the opinion of the court, expresses the opinion, that the judge, 
before appointing a* referee, must first obtain jurisdiction of the subject- 
matter, and of the person of the defendant. I think the learned judge 
errs in saying that the alteration made to the code of 1849 by the 
code of 1851, restores the code of 1848. The 247th section of the code 
of 1848 prescribed, that the order of the judge should require the judg- 
ment debtor to appear, and make discovery on oath concerning his prop- 
erty before such judge, <fcc. The 251st section [code of 1848] provided 
that, if the party or witness resided in the county, he should be required 
to attend before the judge ; if in any other county, before a referee, Ac. ; 
and in such a case, the examination should be taken by the referee and 
certified to the judge. Under this code [1848], it is plain that a refer- 
ence could only be appointed for the examination of the defendant 
when he resided in a' different county from the judge. The 255th 
section [code of 1848] provided for a reference generally, to report the 
evidence or the facts ; but this was not probably intended to cover the 
cases embraced in section 251. The code of 1849 so altered the first 
paragraph of section 292, thai the judge's order might require the de- 
fendant, in the first instance, ' to appear and answer concerning his 
property,' before such judge, or a referee appointed by such judge. The 
251st section of the code of 1848 was so altered (s. 296) as to require 
the party or witness to appear before the judge or referee, whether 
the party or witness resided in the same county with the judge or 
not. And it retained the 255th section of the code of 1848, as section 
300, with a slight alteration, giving the judge power at his discretion 
to order a reference, and requiring the referee to report the evidence 
or the facts. In our opinion, in Conway v. Hitchins, we treated the 
alteration in the first paragraph of section 292 as quite superfluous, 
and intimated that section 300 gave ample power to appoint a 
referee in that case. That case was decided in September, 1850. 
In the revision of the code in 1851, that clause of section 292 was 
altered, and left as in the code of 1848 ; but the sections 296 and 300 
were left as in the code of 1849. If it had been the intention of the 
legislature, by the restoration of the first clause of § 292 to the form it 
was under the code of 1848, to require the judge to summon the de- 
fendant to appear before himself, before a referee could be appointed, 
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they should have altered section 296, and made it conform to section 
251 under the code of 1848. By leaving sections 296 and 300 as they 
were in the code of 1849, they left the power of appointing a referee as 
it stood under that code. Those sections are ample to confer the power 
of appointing the referee at the same time that the order for the ex- 
amination is made. The learned judge, in Hatch v. Weyburn, did not 
have his attention drawn to the identity of section 296 in the codes of 
1849 and 1851. I think the learned judge also errs in supposing that 
the judge does not acquire jurisdiction of the subject-matter and of the 
person of the defendant until the defendant has appeared before the judge. 
The judge acquired jurisdiction, for all the purposes of the appointment 
of a referee, by the presentation to him of an affidavit containing the 
facts required by section 292 to be stated in it, and by the motion of the 
creditor for the order. (Barnes v. Harris, 4 Corns., 375 ; 1 Saund., 87, 
90, ». 1.) The matter which the defendant is required by section 292 
to do before the judge, viz., ' answer concerning his property,' is pre- 
cisely the matter proper to be inquired of before a referee, and which the 
referee, under sections 296 and 300, can take and certify to the judge." 

The referee must certify the examination or report the evidence or 
the facts to the judge who made the order and no other. Smith v. Fitch, 
1 Pr. R., 40 ; Hatch v. Weyburn, 8 ib., 163. 

The referee has no control over the person of the defendant. Ha 
cannot compel an appearance, nor punish him for a disobedience of 
orders. He must report to the judge who appointed him. Green v. 
Bullard, 8 Pr. R., 318. 



§ 303, p. 337-339. 
Costs in Existing Suits. 

Suits commenced before the code, are exempted from the repeal of 
all former statutes in relation to costs. In such suits the right to costs 
and the amount to be recovered, depend upon the statutory provisions 
in force when the code was enacted — except in relation to those subse- 
quent proceedings to which the code may apply. Rich v. Husson, 11 
Leg. Obs., 119. Thus where, in an action of assumpsit commenced in 
the supreme court prior to July 1848 (when the code took effect), and 
subsequently transferred to the superior court, and the plaintiff recov- 
ered a verdict for $50, — it was held that he was not entitled to costs ; as 
the provisions of the revised statutes applied. Duer, J., says, " As there 
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can be no vested right in the costs during the pendency of a suit, both 
the right to recover them and the amount to be recovered must depend 
upon the legal provisions which are in force when the judgment is ob- 
tained. It is for this reason that it has frequently been decided* that a 
change of statutory provisions in relation to costs is just as applicable to 
existing as to future suits ; and, pari ratione, the same construction must 
be given to a repeal. The 303d section of the code declares that " all 
statutes establishing or regulating the costs or fees of attorneys in civil 
actions are repealed," and unless the operation of these words is re- 
stricted by other provisions in the code, or by subsequent legislation, the 
repeal must doubtless be construed to embrace existing suits so as to 
deprive each party of any right to costs therein in any event as against 
the other. It is hardly possible, however, to believe that such was the 
intent of the authors of the code, and of the legislature ; and we are 
satisfied that an exception in favor of suits then pending and undeter- 
mined — which it must have occurred to them was reasonable and just — 
is created by section 8, in the introductory part of the code. That sec- 
tion declares that the second part of the act, which includes section 303, 
1 relates to civil actions commenced in the courts of this State after the 
1st of July, 1848, except when otherwise provided therein/ plainly 
meaning except such provisions as are declared in terms to relate to 
suits previously commenced. This general declaration of the intent of 
the legislature, controls and directs the interpretation of every section 
and sentence in the second part of the code ; and we see no reason for 
doubting that it is just as applicable to a simple repeal, by which exist* 
ing suits would otherwise be affected, as to'new and positive enactments. 
Section 303 must, therefore, receive the same construction as if the 
words ' except in relation to suits commenced on or before the first day 
of July, 1848/ had immediately followed the words ' are repealed.' It 
was insisted, however, that although this case may be saved from the 
sweeping repeal in section 803, still the costs which are recoverable are 
not regulated by the statutory provisions which were in force on the 
1st day of July, 1848 ; but that there is another section of the code 
(section 459), which is applicable to this case, and by a reference to 
which the questions which party is entitled to costs, and the amount of 
those costs, must alone be determined. That section applies the provi- 
sions of the code to existing suits, amongst other cases, to cases ' where 
there is an issue of law or of fact, or any other question of fact to be tried, 
to the trial and all subsequent proceedings? This provision can only 
affect the question by assuming that proceedings include costs. * The 
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sense of the legislature that the word proceeding does not include costs, 
is shown by the addition, in the third subdivision of the same section, of 
the words ' including the costs of an appeal :' the addition was made 
because it was believed to be necessary ; because without it the costs 
on an appeal could not have been recovered. We are, therefore, 
clearly of opinion that the right of the defendants to costs is not 
affected by the code, but depends on the statutory provisions in force 
when the code took effect" lb. 

Common Pleas Costs, 

il By the code, all distinction between this court (New York com- 
mon pleas) and the supreme court, as to the rate of costs, which for- 
merly existed is abolished ; and as there is no other court of common 
pleas in the State, there would be no reason for that distinction being 
continued." Ingraham, First Judge, in Smith v. Keeler, 8 Pr. R., 55, 
and see Minks v. Wolf, lb. 238. 



§ 304, pp. 340, 341. 

The certificate of the judge who tried the cause is the only evidence 
as to whether or not " the title came in question at the trial." In the 
absence of such certificate, the court will examine the pleading*, to 
ascertain whether or not a claim of title arises on the pleadings. NiUs 
v. Lindsley, 8 Pr. R., 133. 

Where the claim of title to real property arises on the pleadings, 
and the plaintiff recovers a verdict, he is entitled to costs, of course. 
And in such a case, the defendant cannot relieve himself of his liability 
for the costs, by admitting the title on the trial. lb. 

Where the complaint alleged that in the year 1847, and until the 
commencement of this action, the plaintiff was seized in fee of certain 
lands, and that afterwards the defendant committed a trespass thereon. 
The answer was a general denial, and leave and license of plaintiff's 
agent. And Per Duer, J. " I am of opinion that the question of 
title arises upon the pleadings, within the meaning of the statute. It is 
directly put in issue by the first portion of the complaint and answer ; 
the allegation in a subsequent part of the answer, that defendant com- 
mitted the trespass by leave of the plaintiff's agent, does not do away 
with the effect of that issue. As the plaintiff was compelled to come 



§ 304.] costs. 199 

prepared to prove title, the admission by defendant of his title at the 
trial, ought not to deprive him of his right to costs. The defendant 
having taken issue upon the claim of ownership in the complaint, he is 
estopped from denying that th$ plaintiff was bound to prove title upon 
the trial. If he meant by his answer to admit the title he should not 
have made the issue. lb. 

See further as to when the title to real property comes in question, 
supplemental note to section 55, ante. 

Where the complaint alleged that the defendant entered the 
plaintiff's close, and took and converted certain personal property 
therein, the answer admitted the plaintiff's title to part of the close 
mentioned in the complaint, and denied his title as to the residue, and 
justified the entry on the whole close. The verdict was special, as fol- 
lows : The jury find for the defendant on the question of title put in 
issue, and a verdict for fifty cents, in favor of the plaintiff, for the con- 
version of the personal property. On motion at special term, an order 
was made that plaintiff recover full costs. From this order the de- 
fendant appealed, and the general term reversed said order. Burhans v. 
Tibbits, 1 Pr. R., 74. And per Curiam, "If the plaintiff is entitled to 
full costs, it is because the statute gives them to him, and his right is 
in no way strengthened by the order of a judge. If the statute gives 
costs, he is entitled to them of course : if not, no order can extend to 
him the right There is no discretion to be exercised by the court. 
The court may construe the statute, but can do nothing more. Prior 
to the code, if the plaintiff recovered judgment for any amount in an 
action in which the title to land or tenements, or to a right of way, or 
right by prescription or otherwise, to any easement in lands, or to 
overflow the same, or to do any other injury thereto, was put in issue 
by the pleadings, or came in question on the trial of the cause, he 
recovered the costs of the court in which the action was brought ( 2 R.. 
S. 3d ed. 703). Whether title came in question was determinable by 
the certificate of the judge. The court provides that costs shall be 
allowed, of course, to the plaintiff upon a recovery in an action where a 
claim of title to real property arises on the pleadings, or is certified by 
the court to have come in question at the trial. (Code, § 304.) In 
this case there was no certificate of the court, and if the plaintiff is to 
be allowed costs, it must be solely on the ground that on the pleadings 
in the action in which he has recovered, a claim of title to real prop- 
erty arose. To determine this, the pleadings are to be inspected in 
connection with the verdict rendered. It is to be ascertained — 1st, 
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Whether title has been put in issue by the pleadings; and 2d, Whether 
there has been a recovery by the plaintiff within the meaning of the 
section. The facts alleged in the complaint as constituting a cause of 
action, are substantially those which under the late system of pleading, 
were required to be stated in an action of trespass to real property, 
charging the injuries to it specifically. There is no count or cause of 
action separately stated for trespass, in taking and carrying away per- 
sonal property— or in trover, for the conversion of the personal property 
found on the premises. The answer admits that part of the premises 
described in the complaint, is the close of the plaintiff. It then sets 
up title to the residue of the premises. The reply takes issue upon the 
new matter stated in the answer. There is, therefore, arising upon the 
pleadings a claim of title, not to the whole of the premises described in 
the complaint, but to a part only. To that extent title was put in issue 
by the pleadings. 

On the question of title, the defendant succeeded. The jury found 
that title to that part of the close to which it was pleaded, was not in 
the plaintiff so as to enable him to maintain the action against the 
defendant. There was consequently, I think, no recovery by him within 
the meaning of the first subdivision of the 304th section of the code. 
But it is urged that because the jury in finding the main issue for the 
defendant, also found a verdict of fifty cents in favor of the plaintiff for 
the value of certain personal property of the plaintiff, found on the prem- 
ises by the defendant, and converted by him, — such a recovery has 
been had by the plaintiff, as that under the section of the code cited he 
is to be allowed costs, as of course. I am of a different opinion. Such 
a construction of the section would work a most palpable wrong. 
The action was for the entry upon and injury to real property ; and it is 
for such cause, and in such an action, the recovery is to be had. To 
show title would be a complete defence. But can it be, where such 
defence is established — because the code allows the joinder of a cause of 
action for the conversion of an article of personal property found on the 
the premises — that the defendant, though succeeding so far as the claim 
of title is interposed, and upon that issue distinctly, is, notwithstanding, 
to pay full costs to the plaintiff, when the damages assessed for the 
conversion are under fifty dollars and but merely nominal ? Under the 
late practice, counts for trespass on lands and trover could not be 
joined, and no difficulty of this kind could have arisen. The first sub- 
division of section 304, under which the plaintiff claims to be allowed 
costs, is substantially a re-enactment of subdivision 2 of section 3 of 
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chap 10, title 1, part 3d of the Revised Statutes. In the complaint in 
the present case, the only cause of action stated is the entry upon the 
lands of the plaintiff; and the injuries thereto. The verdict of the jury 
is a singular one. They have undertaken to render a general verdict, 
pronouncing upon the only issue in the case in favor of the defendant ; 
and upon an issue not made by the pleadings, in favor of the plaintiff. 
If this were allowable, or if it was effected by an amendment of the 
the pleadings, or by conforming the pleading to the facts proved on the 
trial, still the question returns as to the true meaning of the section of 
the code on which the plaintiff bases his claim. What did the legisla- 
ture intend by it ? In my judgment, nothing more than to re-enact an 
existing provision, to apply to cases to which it had heretofore been 
applied, and none others ; to confine the allowance of course of costs to 
a recovery in actions solely in respect to real property, and whenever the 
title to such property came in question. That in such actions as 
could not be presented in the court of a justice of the peace, and over 
which he had no jurisdiction, costs should be allowed, whatever the 
amount of the recovery might be ; but that if a cause of action was or 
could be stated in the same complaint for the recovery of money only, 
in which no question of title to real property was involved, the recovery 
for such cause should be fifty dollars or more to entitle the plaintiff to 
costs. That when the section speaks of a recovery in an action where 
a claim of title arises, it means that such claim of title shall arise on the 
entire pleadings, and that the recovery shall be in hostility to such 
claim. No such absurdity is intended, as to authorize a defendant to 
set up a complete defence, so far as the action relates to real property, 
and obtain the verdict of the jury in his favor, but because a recovery of 
fifty cents is had upon a question independent of any claim of title, that 
the plaintiff is to be regarded as succeeding upon the whole case so as 
to be allowed costs of course. We are also to construe the whole 
section together ; and such a construction placed on the first subdivision 
would be in condict with its spirit, and in direct hostility to the letter 
and spirit of section 305, and of the 4th subdivision of section 304." 

Section 304 is the only provision in the code under which in an ac- 
tion for a trespass, costs can be recovered by the plaintiff; and the pro- 
vision of the Revised Statutes which provides for the allowance of costs 
in actions of trespass in the common pleas, where the court or jury 
shall certify the trespass to have been malicious, is repealed. There is 
now no rule as to costs, applicable to actions for trespass, which is differ- 
ent from that which applies to other actions for the recovery of money. 
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In all, the recovery must be at least (50, or the plaintiff cannot have 
costs. Smith v. Keeler, 8 Pr. R., 55. 

Where the plaintiff brought an action in the nature of replevin to 
recover the possession of a horse, the referee before whom the cause 
was tried found for the plaintiff six cents damages, and assessed the 
value of the horse at twenty-five dollars. The plaintiff proceeded to 
have his costs adjusted at the like sum of twenty-five dollars, supposing 
that he was entitled to as much costs as the value of the property and 
damages. The defendant moved to reduce the costs to twelve cents. 
The motion was granted, and per Curiam : " Under this provision (s. 304) 
the plaintiff can recover only six cents costs, that being the amount of 
his damages. The precise point was decided under a similar statute in 
Rogers v. Arnold, 1 Wend. 30. I am aware of the hardship of this 
rule, where the plaintiff cannot bring his action in a court of a justice 
of the peace nor recover costs in a court of record. But we have noth- 
ing to do with framing statutes." Minks v. Wolf, 8 Pr. R., 238. 

Where the action was on a promissory note for $200 and interest, 
the plaintiff admitted payments and off-sets, but claimed a balance of 
$95.85. The cause was referred ; and the referee reported that the prin- 
cipal and interest on the note amounted to $258.60, and that the pay- 
ment and set-off amounted to $253.40, leaving due the plaintiff $5.20. 
The question was, whether the plaintiff was entitled to costs. He con- 
tended that he was, because the total accounts of the parties proved on 
the trial exceeded $400. Harris, J., however, held that the plaintiff 
was not entitled to costs : " The plaintiff only claimed $95.85. He ad- 
mitted the residue of the note had been satisfied. The only matter in 
dispute was the amount to be allowed the defendant. It is in no sense 
true, therefore, that the sum total of the accounts of both parties proved 
on the trial, exceeded $400. The question to be tried was whether the 
plaintiff should recover the balance alleged by him to be due on the 
note or any less sura. The only account proved on the trial was the 
defendant's claim, amounting to $253.48. This, with the plaintiff's de- 
mand, was not sufficient to deprive a justice of the peace of jurisdiction. 
(See Matteson v. Bloomfield, 10 Wend. 556 )." Hoodies* v. Brundage, 
8 Pr. R., 263. 



§ 306, pp. 341, 342. 

" It is the uniform practice of the court of appeals, as it was of the 
court for the correction of errors, not to give costs of the appellate court 
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on reversing the decree of a subordinate court in an equity suit The 
remittitur shows that the judgment of this court was reversed, and that 
of the supreme court affirmed with costs. It is not stated *' with costs 
of the appellate court." As effect can be given to the words " with 
costs/ 1 without holding them to give, contrary to the settled practice of 
the appellate court, the costs of that court, it will probably be doing jus- 
tice to all parties, and not be an overstrained construction, to hold them 
to mean such costs as are usually awarded, instead of such as are inva- 
riably denied, in such cases." Per Bosworth, J., in Bogardus v. Rosen- 
dale Manufacturing Co., 11 Leg. Obs., 125. 

A party who succeeds on the trial on a ground which might have 
been taken advantage of by motion under this (154) section, ought not 
to recover costs. Bridge v. Pay son, 5 Sand., S. C. R. 217. 



§ 307, p. 341-345. 
Subdivision 1. 

In Lawrence v. Davis, 7 Pr. R., 354, the action was on a promissory 
note : the defendant demurred. The plaintiff moved for and obtained 
judgment under section 247, on the ground of the frivolousness of the 
demurrer ; and the question was raised whether the plaintiff was entitled 
to $7 or $12, for proceedings before notice of trial. It was contended 
by the plaintiff's counsel, and apparently acquiesced in by the court, that 
as the defendant by his demurrer had rendered an application to the 
court necessary in order to obtain judgment, the plaintiff was entitled 
to $12 for proceedings before notice of trial. In a subsequent case it is 
said, u The criterion (as to whether $7 or $12 is to be allowed for proceed- 
ings before notice of trial) is not, as seems to have been held in Law- 
rence v. Davis, supra, whether the pleadings are such as to render an 
application to the court necessary ; but it is, whether the action is such 
that judgment, in case no defence had been interposed, might have been 
perfected without such application. The language of the first sub- 
division of the 307th section, is too explicit to admit of question upon 
this point" Harris, J., in Van Valkenburg v. Van Schaick, 8 Pr« 
R., 272. 

Where a plaintiff applied to a judge at chambers for judgment on 
demurrer to the complaint, under the 247th section of the code, the 
notice stated that he should apply for judgment on the demurrer aa 
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frivolous, and that the motion would be founded on the complaint and 
demurrer, and that the plaintiff would ask for costs of the motion, or 
for such other or further relief as to the court might seem meet. On 
the motion, the demurrer was held to be frivolous, and it was ordered 
that the plaintiff have judgment on the demurrer with costs, but with 
leave to the defendant to withdraw the demurrer and put in an answer 
on payment of costs. The defendant desiring to put in an answer, the 
question was what costs were to be charged against him, and per Mor- 
ris, J. " The application for judgment on a demurrer was the trial of 
an issue of law, and the decision thereon was a judgment : the terms of 
the notice did not affect the nature of the application, which was deter- 
mined by the action of the court. The demurrer raised an issue of law, 
the examination of which, whether at term or in chambers, was a trial ; 
and the decision made was a judgment" The costs to which the plain- 
tiff is entitled are, 

For all proceedings after notice of trial, $7. 

For the trial, $15. 

Clerk entering judgment, $1. 

Roberts v. Morrison. 7 Pr. R., 396. 

In Gould v. Carpenter, 7 Pr. R., 97, the plaintiff moved for judg- 
ment under section 247, on the ground of the frivolousness of the 
answer ; and the question was presented, whether such an application 
was to be regarded as a trial ; and Harris, J., held, it was not a trial ; 
but that the application was more analogous to the application for the 
relief demanded under the second subdivision of the 246th section of the 
code ; and that, upon the recovery of judgment on an application under 
section 247, the plaintiffs were only entitled to $12, costs, as given by 
subdivision 1 of Bection 807 ; and " whether, in a case where it would 
not have been necessary to apply to the court had there been no answer, 
the costs should be $7 or $12 is not very clear. As judgment can only 
be taken on application to the court, after a frivolous answer has been 
put in, perhaps the plaintiff in every such case should be entitled to the 
sum prescribed as the allowance when such application is necessary. I 
think, too, that whether the application is made to a judge out of court 
or in court, the plaintiff will be allowed the costs of a motion. The ap- 
plication is, I think, to be regarded as a motion. It is in effect a motion 
to get rid of a frivolous answer — a pleading which is not the subject of 
a triable issue — so that the party may have the judgment to which, but 
for such frivolous answer, he would have been entitled. It is true that 
costs on a motion are only allowable in the discretion of the court, bnt 
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I think that when the application is made to a judge out of court, to be 
relieved from a frivolous answer, such judge, for all the purposes con- 
nected with such application, is to be deemed as possessing the powers 
of a court He may, therefore, award costs to the prevailing party in his 
discretion, within the limits prescribed by law. If the pleading is 
adjudged frivolous, the party seeking to be relieved from it, will, 
ordinarily, be entitled to the costs of the application. If the application 
fails, the party whose pleading, though attacked, has been sustained, 
will be entitled to the costs of defending it. In this case, the plaintiffs 
are entitled to judgment, on the ground of the frivolousness of the 
answer. They are also entitled to $10 for the costs of this application." 

Subdivision 2. 

Where a complaint was dismissed with costs as to one of the 
defendants, for the reason that the plaintiff had not brought the action 
to trial, according to the course and practice of the court, it was held, 
that " the dismissal of the complaint was a judgment in favor of the de- 
fendant, and entitled him to recover whatever items of costs are given 
by the code for services rendered." 

The cause had never been noticed for trial by the plaintiff, or by the 
defendant in whose favor the order to dismiss was made ; but the cause 
had been once noticed and put on the calendar by another defendant. 
The defendant in whose favor the order was made, claimed the following 
items of costs : 

1. Costs before notice of trial, . . $5 00 

2. Subsequent costs before trial, . 7 00 

3. Term fee, . . . 10 00 

4. Motion to dismiss, . • • 10 00 

5. Clerk's fee on motion to dismiss, . . 1 00, 

The first item was allowed ; the second disallowed ; the third dis- 
allowed, because the cause was never on the calendar as between the 
plaintiff and that defendant; the fourth item was disallowed, the only 
reason for disallowing it being, that although the order dismissing the 
complaint, said, with costs, the amount of costs was not specified ; and, 
per Curiam, It was claimed that $12 should be allowed as a trial fee on 
the dismissal of the complaint; but there was no trial. It is otherwise 
where the application is for judgment on the ground of the frivolousness 
of a demurrer, answer, or reply. There being no trial, the clerk was not 
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entitled to the charge of $1, nor to any charge for entering the order. 
But he had a right to charge for the copy of the order, at five cents per 
folio, and fifty cents for entering judgment" Tillspaugh v. Dick, 
8 Pr. R., 33. 

In the first judicial district, an application for judgment under sec- 
tion 246 is regarded as a trial; and a trial fee is always allowed on the 
adjustment of costs. 

See supplemental note to subdivision 8 of section 307. 



Subdivisions 3, 4, 5. 

" I am inclined to think the provision allowing a specific fee for the 
trial of an issue, should be so construed as to entitle the prevailing party 
to that fee, as often as the cause is brought to a hearing upon the merits 
under the issue that has been made. Thus, if an issue of fact be brought 
to trial, and for any cause a juror is withdrawn ; or, being unable to 
agree, the jury is discharged without rendering a verdict, the party who 
is finally successful, would, undoubtedly, be allowed a trial fee, though 
the trial did not result in a decision. So, if there be a verdict subject 
to the opinion of the court, or special verdict, the prevailing party is en- 
titled, upon the adjustment of the costs, to a trial fee, both for the circuit 
and the term of the court when judgment is rendered. And so when a 
case or bill of exceptions has been made, and the cause is argued upon 
the question, whether the party who has obtained the verdict shall have 
judgment or a retrial shall be awarded, I think the same principle 
should be applied, and the successful party should be allowed a trial fee 
upon such a hearing." Harris, J., in Ellsworth v. Gooding, 8 Pr. R n 4 ; 
and see Van Schaick v. Winn, ib., 5. 



Subdivision 6. 

What costs are allowed on an appeal from the special to the gen- 
eral term on an order granting or refusing a new trial, or overruling or 
sustaining a demurrer ? 

Where there was a verdict for the plaintiff and an extra allowance of 
$100, the defendant made a case and moved thereon at special term for 
a new trial. The motion was granted, with costs to abide the event 
From this order the plaintiff appealed to the general term, and the 
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order was so modified as to grant a new trial, " on payment by the de- 
fendant of all the coats subsequent to the notice of trial." The follow- 
ing were the costs allowed to the plaintiff under such order. 

For proceedings subsequent to the notice of 

trial, and before trial, . . . $7.00. 

For trial fee at the circuit, . . . 15.00. 

Witnesses' fees, including travel, . . 145.68. 

Sheriff's, jurors', and clerks' fees, . . 4.50. 

Other disbursements, . . . 2.16. 

Extra allowance on trial, . . .100.00. 

Three term fees, on motion for new trial, cause 

on calendar not reached, . . 30.00. 

Trial fee on motion, .... 15 00. 

Disbursements on appeal, . . 3.10. 

Term fee, cause on calendar upon appeal and 

not reached, . . . 10 00. 

Fee before argument on appeal, . . 15.00. 

Argument fee on appeal, • . . 30 00. 

El8worth v. Gooding, 8 Pr. R., 5. Although by the report of this 
case it appears to have been decided in August, 1852, yet in Van 
Schaick v. Winn, 8 Pr. R., 7, it is said to have been decided under the 
code of 1851. And in Van Schaick v. Winn, supra, it was (February 
1853) held by the same Judge (Harris) who decided Ellsworth v. 
Gooding, that, on an appeal to the general term from an order granting 
or refusing a new trial or sustaining or overruling a demurrer, the suc- 
cessful party is entitled to a term fee for each term the cause was 
on the special term calendar and not reached, a trial fee at the 
special term, a term fee for each term the cause was on the general 
term calendar and not reached, and a trial fee at the general term ; 
but not to the fee before argument on appeal, $15, nor the argument 
fee on appeal, $30. And in that case, which was an appeal to the 
general term from an order disallowing a demurrer to a complaint, 
on the appeal the order at special term was reversed, and judgment 
ordered for the defendant It was said, " The defendant claims that he 
is entitled to $45, for the costs upon the appeal. The plaintiff, on the 
other hand, insists that the defendant is entitled to no costs at all upon 
the appeal. Neither party is right. The sixth subdivision of the 307 th 
section of the code, as amended in 1852, expressly declares that the 
allowance therein provided, < gball not apply to appeals in the cases 
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mentioned in section 849.' But for this amendment, the defendant 
would, without doubt, have been entitled to the amount he claims. 
Before the amendment, the only exception was, when the order appealed 
from was made on a non-enumerated motion. Accordingly, in Ells- 
worth v. Gooding % when the question arose under the code of 1851, it 
was held that upon an appeal from an order granting a new trial, under 
the 2d subdivision of the 349th section, the party to whom costs were 
awarded, was entitled to the sums specified in the 6th subdivision of the 
307th section. Such an appeal not being a non-enumerated motion, 
was within the very terms of the provision. But the legislature wisely, 
perhaps, have seen fit to make all appeals under the 349th section an 
exception from this provision. So that now, unless the case can be pro- 
vided for elsewhere, no allowance at all can be made in such a case. It 
was held in Savage v. Darrow, 4 Pr. R., 74, that the only costs to 
which a party could be entitled upon an appeal under section 349, were 
the costs allowed by the 315th section, which provides for the costs upon 
a motion. The decision was made under the code of 1 849. The appeals 
then allowed by the 349th section, were confined to non-enumerated 
motions. The 2d subdivision of the present section, providing for an 
appeal from an order * which grants or refuses a new trial, or sustains 
or overrules a demurrer,' was first introduced in 1851. Such cases can- 
not, in any proper sense, be regarded as motions within the meaning of 
the term as used in the 315th section. The fact, that the provision in 
question was inserted among other provisions allowing an appeal from 
orders made upon non- enumerated motions, in certain cases, has led 
some to suppose that the legislature intended that in respect to costs, an 
order granting or refusing a new trial, or overruling or sustaining a de- 
murrer, should be regarded upon appeal as an interlocutory order. This 
opinion is expressed by Mr. Justice Crippen, in ITellis v. De Forest (6 
Pr. R., 4 1 3). But these cases have none of the characteristics of a non- 
enumerated motion. They are calendar causes, to be heard and decided 
upon the merits, as presented by the issue, whether of law or fact, which 
the parties have made. The hearing of such an issue at the circuit or 
special term, is, as all will agree, a trial. The successful party claims 
and is entitled to a trial fee for such hearing. Nor is it the less a 
trial because, after one hearing before a single judge, the law pro- 
vides for a rehearing at a general term. The successful party upon such 
an appeal, being deprived of costs under the sixth subdivision of the 
307th section by the amendment of 1852, is, in my opinion, still entitled 
to a trial fee, as well at the general term as at the special term, under 
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the 3d subdivision of the same section. I think upon the taxation of 
costs, a trial fee may be allowed as often as the cause has been brought 
before the court upon the issues made by the pleadings." 

The foregoing cases of Elltuwrth v. Gooding and Van Sckaick v. 
Winne were in the supreme court ; in the superior court of the city of 
New York, a conclusion differing from both the decisions in the supreme 
court has been arrived at In the superior court it has been held, all the 
justices concurring, that a decision on demurrer to part of a pleading is 
merely an order, and differs from a decision on the whole pleading — the 
decision in the latter case being a judgment ; and that on an appeal to 
the general term from a decision at special term on a demurrer to part 
of a pleading only $10 costs can be given. Drummond v. Huston, 8 
Pr. R. 246. In that case a demurrer to part of the defendant's answer 
was overruled at special term, and on appeal the general term affirmed 
the decision ; and on the question of what costs the respondent should 
be allowed, Bosworth J. said, — " The second subdivision in section 340 
of the code as last amended (1852) gives an appeal from an order sus- 
taining or overruling a demurrer ; but I do not understand this provision 
as converting a decision upon a demurrer in all cases from a judgment 
into a mere order. When a demurrer is sustained which goes to the 
whole complaint or answer, the-decision, as it determines that the party 
against whom it is given has no right of action or no defence, is in its 
nature a final judgment; and this is so even when liberty to amend is 
given, if the party fail to avail himself of the privilege within the limited 
time ; but when the demurrer relates only to a part of a pleading, the 
decision sustaining or overruling it, may with great propriety be termed 
an order, since its only effect is to strike out or retain that part of the 
pleading to which the demurrer applies, — leaving the other issues unde- 
termined. In this case the demurrer was only to a part of the answer, 
and consequently was properly described as an order ; and being so, the 
question as to the costs to be allowed on this appeal is free from difficulty. 
The sixth subdivision in section 3,07 of the code, gives before argument, 
$15, and after argument, $30, upon an appeal from the special to the 
general term, and contained (in 1851) only an exception of an appeal 
from an order granting or denying a non-enumerated motion. The 
defendant would have been entitled to the costs thus given, had the terms 
of the exception been unaltered ; since by rule 27 of this court an appeal 
from a decision upon a demurrer, whether a judgment or an order, is in 
all cases an enumerated motion ; but the exception as amended in 1852, 
now embraces appeals in all the cases mentioned in section 840 as 
14 
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amended ; and it has already been stated that an appeal from an order 
sustaining or overruling a demurrer is one of those cases. The costB of 
the defendant must therefore be limited to ten dollars, which are all we 
can give." 

Subdivision 8. 
In Forbes v. Lock, 8 Pr. R., 218, the cause was on the calendar, and 
was noticed by both parties for the April circuit. On the first day of the 
circuit the cause was reached, and called in its order and passed, neither 
party moving it Afterwards, and on the same day, the plaintiff's attor- 
ney discontinued the action, and tendered defendant's attorney $12.50 
for the costs of the defence, which was refused, as not being sufficient by 
ten dollars. Afterwards, on a second call of the calendar, the cause was 
again reached, and moved on behalf of the defendant The question 
was, to what costs the defendant was entitled ; and per Welles, J., " I 
think, under the circumstances of this case, the defendant was entitled to 
the additional $10 claimed. The $7 given by the 2d subdivision of sec- 
tion 307 are intended to pay the defendant for preparing the cause for 
trial, embracing everything to be done by the party and his attorney 
after notice of trial and before the circuit. As soon as the circuit 
has commenced, the attorney becomes entitled to $10 under subdivision 
8 of the same section, provided the cause is necessarily on the calendar, 
and either not reached or postponed. I think the claim of the additional 
$10 is within the intention at least of subdivision 8." Forbes v. Locke, 
8 Pr. R., 218. 

Where the plaintiff had obtained judgment on a report of a referee, 
and on. the authority of Remsen v. Bugnall, 1 Code Rep., N. S., 229, 
claimed $10 for each time the cause had been noticed for hearing, 
Duer, J., said, M With all possible respect for the judge who made the 
decision cited, it is impossible for me to follow it. I cannot say that a day 
appointed for a hearing before a referee is a circuit or term, general or 
special, or that his private docket, if he keeps any, is a calendar. In 
order to meet a supposed equity, I cannot stretch a statutory provision 
to a case which its terms cannot, without violence, be made to embrace. 
If the case is a casus omissus, the legislature must supply it" Anon., 
8 Pr. H., 82. 

See supplemental note, Subdivision 2 of § 307. 

Costs on amendment after demurrer. 
Where judgment is ordered for the plaintiff on demurrer to the 
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answer, with leave to the defendant to amend on payment of costs, the 
plaintiff is entitled to a fee for proceeding* before notice of trial, namely, 
$7 in an action upon contract for the payment of money, and $12 in 
cases where application to the court for judgment would be necessary. 
Van Valkenburg v. Van Schaick, 8 Pr. R., 211. 

" The general practice in all cases where an amendment is allowed 
on payment of costs, is, that the party paying such costs shall be charged 
with the costs of all proceedings which, by the operation of the order 
authorizing the amendment, will be vacated. Thus, if upon the trial a 
plaintiff is permitted to amend his complaint in a material matter so 
that a new answer is required, he would be charged with the costs of 
the former answer, which, as the effect of the rule, would be vacated. 
In other words, he would be required to pay the costs allowed for pro- 
ceedings before notice of trial. On the other hand, if the defendant 
were allowed to amend his answer, that being the last pleading, no 
proceedings before the notice of trial would be vacated as the effect of 
the order, and the fee for proceedings before notice of trial should not 
be allowed. So, in case of a demurrer, if the party demurring has 
judgment against him, and is permitted to withdraw his demurrer and 
plead over upon payment of costs, the fee for proceedings before notice 
of trial is not allowable on the taxation of costs. {Nellis v. Deforest, 6 
Pr. R., 413.) But if judgment is rendered in favor of the party demur- 
ring, and the party whose pleading is found defective is allowed to 
amend on payment of costs, the fee for proceedings before notice of trial 
should be allowed. It is the compensation allowed for drawing and 
serving the demurrer. (CoUomb v. Caldwell, 5 Pr. R., 336.)" Harris, 
J., in Van Valkenburg v. Van Schaick, supra. 

Where judgment is ordered for the plaintiff on demurrer to the 
answer, with leave to the defendant to amend on payment of costs ; the 
plaintiff is entitled to the following costs on the amendment, t'6. : 
Costs before notice of trial, . . • $7.00 

M after " " . 7.00 

For trial of issue of law, . . . 15.00 

Disbursements. 

See also cases in supplemental note to Subdivision 1 of this, 807th, 
section. 

Costs on order for a new trial. 
Where a new trial is granted on payment of coetB, the coats to be 
paid include the costs of all such proceedings as are vacated by the 
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order for the new trial ; and when on the first trial an additional allow- 
ance has been made, an order is afterwards made for a new trial on pay- 
ment of costs, the amount of the allowance will form part of the costs 
to be paid. Msworth v. Gooding, 8 Pr. R., 1. This case was decided 
without any reference to the previous case of Hicks v. Waltermire, 7 
Pr. R., 370, in which the trial was before referees who reported in favor 
of the plaintiff who obtained the allowance of a percentage on the 
amdunt reported due. Subsequently, the defendant obtained an order 
for a new trial on payment of the " costs of the reference heretofore 
had." The question raised was, whether the percentage allowed the 
plaintiff formed part of those costs, and Barculo, J. held it did not; for an 
extra allowance can only be obtained on a judgment, and as " no judg- 
ment has been recovered, and there is no certainty that the plaintiff will 
ever recover a judgment, there is, therefore, no basis upon which a per- 
centage can be estimated. It is true, an allowance has been applied for, 
and an order granting it has been made, but that was done, subject to 
the contingency of being defeated or annulled by the award of a new 
trial. It is the common practice at the circuit to make an extra allow- 
ance on the rendition of the verdict ; but such order has never been 
deemed effectual if the verdict was afterwards set aside, and a new trial 
awarded for any cause. I think, therefore, that the defendant is entitled 
to proceed to a new trial on paying the residue of the bill of costs." 
See supplemental note to Subdivision 6 of § 307. 



• § 308, p. 346-349. 

By a rule in the second judicial district, adopted January 1852 (see 
Appendix, Supreme Court Rules, post), it is provided : 

4. In actions tried at the circuit or the special term, applications for 
additional allowances under section 308 of the code, must be made to 
the justice who heard the cause, unless he is out of the State, or unable 
to attend to business from ill health, or out of office. And in actions 
heard before referees, the application must be made in the judicial dis- 
trict where the action is pending. Such allowances will be made when- 
ever there has been a trial, and the parties have appeared, and litigated 
the questions in controversy. 

5. No allowance shall exceed the sum of $100, unless due notice of 
the time and place of making application therefor be first given to the 
adverse party, nor unless it shall appear to the justice who shall hear 
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such application, that the litigation in respect to which the allowance is 
claimed has been unreasonably or unfairly conducted by the party to be 
charged with such allowance. 

6. In actions for the foreclosure of mortgages, where the defendants 
do not exceed five in number, the allowance shall not, when added to 
the costs given to the plaintiff, under section 307 of the code, exceed 
the sum of $40. And in cases where there are more than five defend- 
ants, such allowance shall not, when added to the costs given to the 
plaintiff; under section 807 of the code, exceed in amount the costs here- 
tofore given to the solicitor for the complainant under the 1st section of 
the act of the 25th May, 1841, to amend the act to reduce the expenses 
of foreclosing mortgages in the court of chancery. 

"In a case proper for an extra allowance, the fact that the party ap- 
plying had properly made or opposed a motion to change the place of 
trial, or for a commission, or any other motion, where by the practice of 
the court he could not have costs of motion allowed when the order 
was granted, would be a legitimate consideration for the court in deter- 
mining the rate or measure of such allowance." Welles, J., in Johnson 
v. JUlit, 7 Pr. R., 487. 

Extra allowance a part of the costs. 

* When made, this additional allowance becomes as much a part of 
the costs as the specific sums mentioned in the 307th section. This 
extra allowance when ordered, is to be treated as a part of the costs to 
which the prevailing party is entitled by law. It is a part of the costs 
of the trial, and when the costs of a trial are to be paid as the condi- 
tion of a new trial, I see no reason why such allowance should not be 
paid as well as any other costs accruing upon the trial." Ellsworth v. 
Gooding, 8 Pr. R., 3. Per Harris, J. 

It was held otherwise by Barculo, J., in Hicks v. Waltermire, 7 Pr* 
R, 371. He there held that an extra allowance is based upon the re- 
covery of a judgment, and can only be made where there is a judgment ; 
and that where a new trial is ordered, there is not a judgment, and may 
never be, in favor of the party to whom the extra allowance had been 
awarded. 

Where an allowance cannot be made. 
Where an action was brought to set aside a voluntary assignment, 
Parker, J. said, " An additional allowance is not given under the first 
clause of the 808th section, except when the action is brought for the 
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recovery of money, or of real or personal property. In an action purely 
equitable, no extra allowance can be made, unless it comes under the 
latter clause of the section, which is clearly inapplicable to this case/ 
Osborne v. Betts, 8 Pr. R., 81. 

"As I understand the provisions of the code on this subject! the 
extra allowance can only be obtained on a judgment" And the reason 
given is, " By section 309, the basis on which the percentage must be 
allowed, if in favor of the plaintiff is the amount of money recovered 
by the judgment, in an action for the recovery of money ; and " if the 
defendant recover judgment, it shall be upon the amount of money, or 
the value of the property claimed by the plaintiff." Per Barculo, J., in 
Hicka v. Waltermire, 7 Pr. R.. 371. 

Motion /or allowance. 

" When the allowance is made by the judge who tries the cause, at 
the same term as that in which the trial is had, notice of the applica- 
tion for an allowance is not necessary, nor need the party against whom 
the allowance is made be present in court It is usual, so far as my ex- 
perience goes, to ask for it when the verdict comes in, and for the judge 
to grant it then or during the circuit, without hearing counsel. It would 
be intolerable if a judge were bound to listen to affidavits and arguments 
upon every such question that arises. When the cause is tried before 
him, he obtains all the information from the trial itself which can be of 
any value on the subject." Barculo, J., in Mitchell v. Hall, 7 Pr. 
R. 491. 

" Rule 82 declares that applications for an extra allowance can only 
be made to the court before which the trial is had, or the judgment 
rendered. This does not mean that if the trial is in the supreme court, 
the application must be made to that court ; such a provision would be 
quite unnecessary, for no lawyer would think of applying to any other 
than the supreme court for such allowance. It was intended by the 
rules that the question of extra allowance should be determined by the 
judge who tried the cause, who must necessarily be most competent, 
from his knowledge of its character, to decide upon the propriety of the 
application and the extent to which the allowance should be made, if 
made at all. It was also a leading object of the rule to prevent the 
abuse which had then already been attempted, of attorneys running 
round to inquire and select a judge for the application, in the hope of 
finding one who might prove to be more facile than his brethren, in 
yielding to these too often extravagant demands for extra allowance. 
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14 was hoped that by this restriction some of the evils growing out of 
this most objectionable provision of the code, might be guarded against, 
though it is certain that no uniformity of practice or of opinion can ever 
be attained under it. ***** The last clause of the rule was de- 
signed to enable a party who had succeeded in a cause tried before a 
referee to apply for an extra allowance at a special term of the court, 
(Sachett v. Ball, 4 Pr. R. 71) This was necessary, for the reason that 
no such application could be made to the referee." Parker, J., in Os- 
borne v. BetU, 8 Pr. R., 31. And where a cause was tried before Har- 
ris, J., without a jury, in November 1852, in which the complaint was 
dismissed without costs, as to the defendant Betts, and with costs as to the 
defendant Smith, — the defendant Smith moved in March, 1853, at 
special term before Parker, J., for an extra allowance, and attempted to 
excuse his delay in making the application on the ground of professional 
engagements : the motion was denied. lb. 

Costs on motion for allowance, 
u It has not been usual, at least so far as my own experience allows 
me to know, to allow costs on a motion for an extra allowance. It is a 
matter of right for the successful party to present the case fo the court 
for an extra allowance. It is equally a matter of right for the unsuc- 
cessful party to resist such application. The decision, upon the applica- 
tion, rests very much in the discretion of the court ; and in such cases it 
is not usual to charge either party, whatever the result, with the costs of 
the motion." Harris, J., in Dickson v. McElwain, 1 Pr. R, 139. 

Review of order for allowance. 
" The making of an extra allowance under this section is, from the 
necessity of the case, a matter resting in the discretion of the court to 
which the application is made. It depends upon the question whether 
the trial has been difficult or extraordinary, or whether the prosecution 
or defence has been unreasonably or unfairly conducted. This question 
must of course be decided according to the impression which the (acts 
and circumstances presented may make upon the mind of the judge who 
holds the court The same facts and circumstances may make a very 
different impression upon other minds. There is no legal test by which, 
upon a review, the propriety of the decision can be determined. Though 
the order has the effect to increase the judgment against the unsuccess- 
ful party, it cannot, from the very nature of the question, be the subject 
, ef review upon appeal. The opinion of the judge who made the order 
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is as likely to be right as the opinion of the judges who sat in review ;" 
and, therefore, an order granting an extra allowance is not the subject 
of an appeal. Dickson v. Mcfflwain, 1 Pr. R., 139. 

Nor can an order denying an application for an allowance, form the 
subject of an appeal. Cook v. Dickenson, 5 Sand. S. 0. R., 663. 



§ 310, p. 349. 

Interest on a report of a referee is to be computed from the time the 
report is made, and not from its date, if the date differs from the time 
when the report was in fact made. Fuller v. Squire, 8 Pr. R, 121. 
Thus, where the action was to recover money on a demand not bearing 
interest, the cause was referred ; the referee made his report December 
1, 1852, but dated it February 7, 1852, the time the cause was sub- 
mitted to him. In entering judgment, the clerk computed interest from 
the date of the report; but on motion, the court directed the amount of 
the interest between the date of the report and the time it was made, to 
be deducted, and said, " Where plaintiff is entitled to recover interest, 
the referee will compute it, and include it his report When the demand 
does not draw interest, a referee cannot give it to the plaintiff by ante- 
dating his report " lb. 
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Disbursements. 

In Perry v. Griffin, 1 Pr. R., 263, Strong, J., held, that on the tax- 
ation of costs, nothing can be allowed for payments to a commissioner 
for executing a commission to take testimony in another State, or 
for payments to witnesses for their attendance before such commissioner ; 
and that such payments " are disbursements of a party, for which no 
provision is made. They are not included in the provision making 
allowance for the necessary disbursements of an attorney. (2 R. &., 
633, 634)." His Honor, after examining the decisions on this subject, 
and finally Goodenow v. Livingston, 1 Pr. R,, 282, in which Beardsley, 
J., disallowed charges for attendance of witnesses before a commissioner, 
on the ground that the commissioner was not a court or officer within 
the meaning of the statute, says, (< It is fair to infer from this decision, 
that Justice Beardsley was of opinion, that no other ground for their 
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allowance existed. I entirely concur in the view taken by him of the 
question. If charges for the fees of witnesses and commissioners are 
not taxable, charges for the payment of their fees cannot be ;" and then 
he adds, they are disbursements of a party, and not disbursements of 
an attorney, and so not within the provisions of the revised statutes. 
His Honor, however, makes no reference to this (311th) section of the 
code, which, it appears to us, has a more extensive meaning than the 
provision of the revised statutes to which reference is made. That pro- 
vision only applied to the disbursement of an attorney, but this section 
seems to embrace all disbursements ; and if that be so, it includes dis- 
bursements of a party; and consequently, if a payment to a commis- 
sioner for executing a commission, is a disbursement of a party, it is a 
taxable disbursement under this section. 

Effect of omitting notice. 

It is irregular, in cases where the defendant has appeared, to have 
the costs adjusted and entered in the judgment, without notice; and it 
is such an irregularity as makes the entry of judgment irregular. " The 
old practice of perfecting judgment, and then giving notice of retaxation, 
cannot obtain under the code Section 811 is all that con- 
fers any powers upon the clerk ; and it seems to me j ust as clear, that 
he has no authority to adjust the costs until the notice is given, as it is, 
that he is authorized when this provision is complied with. The dis- 
tinction between a statute and a rule of practice is well recognized. The 
latter may be moulded into different shapes, to suit emergencies ; but 
the former is inflexible, and demands implicit obedience. This principle 
seems to have been lost sight of in some of the cases. The true rule is 
laid down by Justice Bosworth, in Gilmartin v. Smith (4 Sand. S. C. 
R, 684)." Barculo, J., in Mitchell v. Hall, 1 Pr. R., 491. . 

Judge at Chambers cannot adjust costs. 

" The taxation of costs by a judge at chambers, is clearly a nullity. 
The clerk is the only officer authorized by the code to tax or adjust costs* 
His authority is limited to the taxation of costs upon the entry of judg- 
ment {Nellis v. De Forest, 6 Pr. R., 413)." Harris, J., in Van 
Schaick v. Winne, 8 Pr. R., 6. And, therefore, where, on a demurrer 
to the complaint, judgment was given for the plaintiff, with liberty to 
defendant to answer on payment of costs, the defendant appealed to the 
general term, where the order was reversed, and judgment given for the 
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defendant upon the demurrer, with liberty to the plaintiff to amend on 
payment of costs. The costs were taxed on notice before a judge at 
chambers ; but on motion, the taxation was set aside as unauthorised 
and void. lb. 



Power of clerk. 

Has a clerk authority to adjust interlocutory costs t StrnbU, he 
has not Hicks v. Waltermire, 7 Pr. R., 370; and see Van Schaick v. 
Winn*, 8 t&, 6 ; Ellsworth v. Gooding, 8 t"6 M 1. And in Mitchell v. 
Weetervelt, 6 Pr. R., 268, Hand, J., said, "Both parties seem to have 
acquiesced in the power of the clerk to tax. If that were not so, the 
practice in such cases might be a little doubtful. The code does not say 
the clerk shall not tax, or " adjust? as it is now denominated, except on 
final judgment; nor does it establish a complete system in all respects. 
But the amendment to the judiciary act (Laws of 1847, p. 645, s. 38) 
prohibits the county clerk taxing costs, except where they shall be limited 
by law, exclusive of disbursements. And it has been said, the clerk has 
now no power to tax costs. Many of the profession have, however, 
treated the clerk as a taxing officer ; and rule 38 [now 35] recognizes 
taxation of interlocutory costs. No doubt, the better way is to fix the 
amount of the costs, where that can be done ; and it would be proper 
to direct that process issue to enforce payment, which, in that case, would 
issue'of course, after twenty days. And if the sum cannot be ascertained 
conveniently by the court, I have no doubt it can be referred to the clerk 
to ascertain or adjust the amount; and I see no reason why the order 
may not further authorize process to collect the amount so ascertained. 
(People v. Nevine, 1 Hill, 154)." 

See, Effect of omitting notice, p. 217, ante. 
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The dismissal of a complaint, on motion at a special term, for want 
of prosecution of the action, is a judgment ; but the hearing of the 
motion is not a trial ; and in such a case, the clerk is not entitled to a 
trial fee. Tillspaugh v. Dick, 8 Pr. R., 33. 

See supplemental note to Supreme Court Rule 21. 
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§ 315, pp. 353, 864. 

To what motions this section applies. 

" The 315th section of the code was undoubtedly intended as a sub- 
stitute for the 93d rule of 1847. It was intended to apply to special or 
non-enumerated motions, and to those only. The motion for a new 
trial, when founded upon a case or bill of exceptions, has never been re- 
garded as such a motion. On the contrary, such a motion has, through 
all the changes of our practice, been uniformly treated as a regular pro- 
ceeding in the cause, and brought to hearing, like an issue of law, as an 
enumerated or calendar motion. The 315 th section of the code has no 
application to such a case ; and if no other provision can be found which 
is applicable, no costs upon such a motion can be allowed." Harris, J., 
in Ellsworth v. Gooding, 8 Pr. B., 3 ; and see Van Schaick v. Winne, 
ib.,1. 

When costs are allowed. 

Where the moving party only partially succeeds in his motion, he is 
not entitled to costs of the motion. Steam Navigation Co. v. Weed, 8 
Pr. B., 50, Harris, J. ; and, "The defendant, having asked for too much, 
is not entitled to the costs of the motion," Pen field v. White, 8 Pr. R., 
88, Parker, J. 

The application for judgment under section 247 is a motion, and, 
u whether the application is made to a judge out of court or in court, the 
plaintiff may be allowed the costs of a motion. * * * * 
If the pleading is adjudged frivolous, the party seeking to be relieved 
from it will, ordinarily, be entitled to the costs of the application. If the 
application fails, the party whose pleading, though attacked, has been 
sustained, will be entitled to the costs of defending it." Gould v. Car- 
penter, 7 Pr. &, 99. Query. Is the application under section 247 . a 
motion or a trial f See in supplemental note to § 307. 

" The defendant has made two motions, when relief could have been 
obtained by one. He must therefore pay $10 costs of opposing these 
motions." Hand, J., in Mitchell v. Westervelt, 6 Pr. R., 268. 

See supplemental note to § 308, Costs on motion for allowance. 

Order should determine amount of costs. 

" The amount of the costs upon interlocutory proceedings should be 
feed in the order which awards them. In cases where a party is 



220 006TB OF MOTION. [§ 315. 

required to pay costs as the condition of granting him a favor, the order 
should specify the amount, or designate some officer to settle the 
amount It is usual in such cases to provide in the order that the costs 
shall be fixed by the clerk, or by one of the justices of the court, or by 
a county judge." Harris, J., in Van Schaick v. Winne, 8 Pr. R. t 6. 

Where no provision is made in an order of the general term for the 
taxation of the costs to be paid as the condition upon which the party 
is to have the benefit of the order, the proper practice is to apply at a 
general term for a modification of the order, so as to fix the amount of 
costs, or direct the payment of such amount as shall be fixed by some 
officer designated for that purpose. Ib n and Ellsworth v. Oooding % 8 
Pr. R., 1. 

By laws of 1840, p. 33d, s. 16, <( All orders awarding costs upon 
granting or denying special motions shall specify the amount of audi 
costs." This provision is supposed to be still in force. PoiUon v. 
Houghton, 2 Code Rep., 14 ; Lucas v. Johnson, 1 Code Rep., N. 
S. 301. 

See supplemental note to § 311, Power of clerk. 

Costs of Motion to abide result of action. 

The court has no authority to allow a provision to be inserted in an 
order, that the costs of a motion to change the place of trial abide the 
event of the action, and that such costs be inserted in the bill of general 
costs at a specified amount, if the moving party is finally entitled to 
costs. Johnson v. Jillitt, 7 Pr. R., 485. 

The code does not authorize motion costs to be taxed and inserted in 
the judgment lb. 

" I am aware that the practice has prevailed to some extent, of grant- 
ing orders [on motions containing a provision that the costs of the mo- 
tion abide the event of the action], but I am satisfied it has been without 
sufficient consideration. It has, I presume, grown out of a practice ex* 
isttng prior to the passage of the code, and at a time when the costs 
were made up of specific items of services and disbursements under the 
provisions of former statutes concerning costs. ***** By the 
present code, costs may be allowed on motion in the discretion of the 
court, not exceeding ten dollars. When they are allowed, the amount 
must be determined and inserted in the order, otherwise they can never 
be collected. When thus ordered, the party may collect them forth- 
with (?) without waiting the final determination of the action. . The 
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discretion of the court is to be exercised upon the questions whether 
either, and which, party shall pay the costs of the motion, and to what 
amount not exceeding ten dollars ; and not as to when, or how, or in 
what event, it shall be collected. Under the code, costs of motion, as 
such, can in no case go into the judgment. Section 307 contains a 
specification of all the costs which a party can in any event have in- 
serted in his judgment^ excepting the extra allowances provided for in 
sections 308 and 309. The principle adopted is to allow certain amounts 
in gross, for certain periods of time, or stages, in the progress of the ac- 
tion, and certain specified sums for other particular services enumerated. 
***** it yfin bg Been> therefore, that there is no possible way in 
any case, to get a charge for motion costs allowed or taxed as part of the 
judgment, without a palpable violation of the statute. 91 Welles, J., in 
Johnson v. Jillitt, 8 Pr. R., 486. 

Costs on a Motion, how Collected. 

The provisions of law for collecting interlocutory costs are not 
repealed by the code. (Lucas v. Johnson, 1 Code Rep. R. S., 801 ; 
Poillon v. Houghton, 2 Code Rep. 14.) And these provisions are: 

Laws of 1840, p. 833, s. 15. " All orders awarding costs upon 
granting or denying special motions, shall specify the amount of such 
costs ; and where the order for the payment of costs, or any sum 
of money upon a special motion, is not conditional, a precept to enforce 
payment of such costs or sum of money may be issued without any 
demand or application to the court" 

Laws of 1847, p. 491, s. 2. (< No person shall be imprisoned for 
the nonpayment of interlocutory costs, or for contempt of court in not 
paying costs, except attorneys, solicitors, and counsellors, and officers of 
court when ordered to pay costs for misconduct as such, and witnesses 
when ordered to pay costs on an attachment for nonatten lance (s. 3). 
Process in the nature of a fieri facias against personal property, may 
be issued for the collection of such costs founded on such order of 
court 

Form of Execution for Costs of Motion. 

To the Sheriff of the County of , 

Whereas, by an order made at a special term of the supreme court, 
on the day of , and on that day entered with the clerk of the 
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county of , in a certain action pending in said court, wherein A« 

B. is plaintiff and C. D. is defendant, it is ordered that the plaintiff 
pay to the defendant ten dollars for costs. And, whereas, twenty days 
since the making said order have elapsed, yet the plaintiff has not paid 
the said costs, or any part thereof, and there is still due on said order 
the sum of $10. This, therefore, is to require you to satisfy said order 
and the said sum of $10 therein mentioned, out of the personal prop- 
erty of the said A. B. in your county, and return this execution and 
what you have done thereupon to the clerk of the county of 
the county in which the order is entered] within sixty days after the 
receipt hereof by you. Dated the day of , 18 . 

X. Y., 

Defendants Attorney, 
[Address.] 



§ 317, p. 855-357. 

On appeal from an order denying a motion that the plaintiff suing 
as administrator be required to file security for costs, the estate being 
insolvent, the allegation that the estate was insolvent was not denied. 
The appeal was dismissed, and per Curiam — Oakley, Ch. J., — "We are 
clearly of opinion that the discretionary power which is given to the 
court can only be exercised when it is rendered probable that a judg- 
ment directing the plaintiff to pay the costs will be given, and that the 
security, when required, must in all cases, be made to depend upon the 
judgment ; that is, unless such a judgment be obtained as not to be 
valid. We are also of opinion that the security, even when the estate 
is insolvent : cannot be required unless it also appears that the plaintiff 
is himself insolvent : when he is solvent the judgment will be a sufficient 
security. When the legislature says that the court may exercise a 
certain power, the word may will in some cases be construed as 
imperative, but never where, as in the present case, the words in its 
discretion are added : the power is then discretionary in the fullest 
sense of the term. We are not prepared to say in what cases the new 
discretion — which has been given to us-— will be exercised ; but we are 
satisfied that cases in which it can be properly exercised, will rarely 
occur." Darby v. Condit, 11 Leg. Obs., 154. 

Query, Was it an appealable order ! 
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§ 318, p. 857. 

A summary proceeding to compel a party to support a relative, 
brought by certiorari from the court of sessions to the supreme court for 
review, is within this section. " It is quite clear, that at common law 
costs were not allowed upon a certiorari. But it is contended that the 
code has abolished that rule. After a good deal of consideration, and 
considerable hesitation, I have come to the conclusion (in which my 
brethren concur), that this section (318) includes cases like the present 
That this proceeding before the court of sessions is a special proceeding 
within the meaning of the section, is manifest from the definition of 
that term given by the code itselfl * * * It is not only a special 
proceeding, but it is brought before the supreme court for review. It 
is true that the court refuses to review the merits ; but this court would 
review any errors apparent upon the record, and reverse the proceed- 
ings, if it could be shown that the court below had overstepped its 
powers. It is also true that the question is raised upon a return to a 
certiorari ; that this is the only mode by which these and many other 
special proceedings can be removed from co urts of inferior jurisdiction. 
There may be cases where the statute provides for an appeal, or some 
other mode of reviewing proceedings ; but it is undeniable, that in most 
cases a certiorari alone will reach them. Hence we must conclude that 
the authors of the code intended to include cases of this description, 
otherwise the section would not operate upon the great majority of the 
cases brought to this court for review." Barculo, J., in Haviland v. 
White, 7 Pr. R., 154. 

§ 322, pp. 358, 359. 

Where defendants were minors, and obtained merchandise or credit, 
and when Bued, interposed the plea of infancy, the plaintiffs were 
permitted to discontinue without costs. Van Buren v. Fort, 4. Wend., 
209. 

Appeals in general, p. 360. 

A writ of error (and so of an appeal) does not lie from a volun- 
tary nonsuit Kent v. Hunter, 9 Cobb's Geo. R., 207. An appellate 
court is not established to correct errors of parties in managing their 
causes, but errors of the court in its judgments, ib ; Mott v. Hill, 7 
Cobb's Geo. R., 79 ; Donnelly v. Spear, ib. 227. 
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A voluntary dismissal or abandonment of an appeal, is no bar to a 
further appeal by the same party, within the time prescribed by the 
statute. Grafts v. Ives, (Court of Appeals, October, 1852.) 5 Mon. 
L. R., N. S., 400. 



§ 326, p. 361. 

A writ of error [an appeal] is a statutory remedy, and must be 
strictly pursued ; and a party seeking the benefit of the writ must bring 
himself and his case within the statute. Overseers of Clayton v. Beedk, 
1 Barb. 8. C. R., 11. 

A writ of error [an appeal] cannot be brought upon a judgment in 
a personal action by any person other than the party against whom the 
judgment was recovered, or, in case of his death, by his personal repre- 
sentatives, lb. 

There is no privity between overseers of the poor who have brought 
a suit in their official character, and their successors in office, which 
will enable the latter to bring a writ of error [an appeal] upon the 
judgment recovered in that suit. lb. 

Nor can such successors be substituted as parties in a writ of error 
[an appeal] pending at the time of their election, or afterwards brought 
in the names of the previous overseers. lb. 

See note to section 121. 

Where a' party to an appeal dies after the return is filed in the 
court of appeals, that court having thereby obtained jurisdiction, has the 
power to allow the legal representatives of such deceased party to 
be substituted in his place. Hastings v. McKinley, 8 Pr. R», 175. 
In that case, after the return was filed in the court of appeals, the 
respondent died, and his executrix applied to be substituted in his 
stead ; it was objected that the motion for substitution should have 
been to the court below ; but per Curiam, u This court having juris- 
diction to review the judgment below, and having obtained possession 
of the cause, must in the nature of things possess all such powers as 
are necessary to render that jurisdiction effectual. Among other powers 
thus necessary, is that of determining what parties ought to be before 
the court, and, in case of any defect arising after jurisdiction is acquired, 
of remedying that defect : section 121 of the code seems not to have 
been intended to apply in terms to this court ; for it is difficult to see 
how in any case a supplemental complaint could be an appropriate 
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method of bringing in new parties here. Section 469 of the code 
continues in force the practice of the courts, where that practice was not 
inconsistent with the provisions of the oode. Under this provision, I 
think the former practice of the court for the correction of errors must 
govern, where neither the roles of the court nor the provisions of the 
code are inconsistent therewith. Rogers v. Patterson (4 Paige 413), 
shows that in that court, where an abatement occurred after that court 
became possessed of the cause, the representatives of the deceased 
party might apply by petition for an order that the appeal should stand 
revived in their names ; and that mode of procedure is most convenient, 
and most in harmony with the practice pointed out in the code for the 
revival of suits in the court of original jurisdiction. We might, perhaps, 
proceed to hear the cause, and render judgment as of a time prior 
to the death of the respondent, leaving the revivor to take place in the 
court below, after our judgment shall be remitted ; but we are satisfied 
that the course before pointed out is most convenient, and will best 
insure the protection of the rights of all the parties in interest" 



§ 326, p. 361. 

Where the plaintiff recovered judgment on demurrer, and the de- 
fendant appealed to the general teem, pursuant to section 348, without 
giving security, and afterwards, and pending the appeal, removed from 
the State, — the plaintiff, the respondent, moved that the defendant, the 
appellant, give security for costs ; for, by the appeal, he became plaintiff 
in error, and was a nonresident Shankland, J., denied the motion, and 
said, "The defendant cannot, in any legal sense of the term, be called 
the plaintiff so as to compel him to file security on appeal [to the gen- 
eral term], under the provisions of the revised statutes. The action, 
although appealed, was the same, and not a new one, and was pending 
in the same court II could not be treated as a new action, like the old 
action commenced, by writ of error, to remove the cause from one court 
to another." Johnson v. Yeomans, 8 Pr. R., 140. 



§ 327, p. 362. 

" It is true, section 327 allows amendments in cases of appeal ; but it 
provides, as a sine qua turn, that the party shall have given, in good 
faith, notice of appeal. And where there is a failure to give, in good 
15 
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faith, notice of appeal, there can be no amendment allowed. The People 
v. Eldridge, 7 Pr. R., 108. And, therefore, where a party intending to 
appeal under sections 851 to 371, omitted to serve his notice of appeal 
within twenty days after the judgment, as required by section 353,— but 
he had given a verbal notice of appeal within the time prescribed, — it was 
held, that the verbal notice " cannot affect the question ;" and as to 
amending under section 327, it is said, u There is nothing to amend, nor 
to amend by. If the notice had been served, and had been defective in 
some matter of form, or perhaps of substance, I could understand what 
is meant by amending. But here is no notice, and the party, under the 
head of amendments, asks to bring an appeal after the time limited by 
statute has expired. This no court has authority to do, in my judgment. 
We may just as well extend the time for bringing an action, beyond the 
period fixed by the statute of limitations, or order an execution to run 
beyond the time fixed for the lien of a judgment." lb. 



§ 332, pp. 363, 364. % 

The order for final judgment in the supreme court was entered in 
May, 1849 ; but the judgment was not perfected (docketed) until Decem- 
ber 4, 1849. Notice of appeal to the court of appeals was served 
December 3, 1851. The respondent moved to dismiss the appeal as not 
having been taken within two years after the judgment appealed from. 
The appellant read an affidavit that the respondent had never served the 
appellant with a copy of any order of the final determination or judg- 
ment of the supreme court The court granted the motion. Wells v. 
JDanforth, 7 Pr. R, 197. 



§ 341, pp. 368, 369. 

Where sureties on appeal justified on notice to the respondent's attor- 
neys, who refused to attend the justification, because the hour for which 
notice was given had gone by (the delay being excused), held, on an 
affidavit of the respondent that the sureties were irresponsible, that he 
was entitled to an order of dismissal of the appeal unless the appellant 
served a new notice of justification, and the sureties justified anew in 
pursuance of such notice, or unless new sureties should be substituted 
who should justify, ffees v. Snell, 8 Pr. R. 185. 
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§ 344, pp. 869, 370. 

On an appeal from a county court in a cause originating in a justice's 
court, the supreme court exercises merely an appellate jurisdiction, and 
can review only decisions actually made by the county court. Lynch v. 
McBeth, 7 Pr. R, 113. 

Where the appeal is founded on some irregularity or error not 
contained in or apparent upon the proceedings before the justice, such 
error must appear by the appellant's affidavit. The appellant's affidavit 
and the respondent's counter affidavit are in such cases equivalent to an 
assignment of errors of fact lb. [This case was decided on the code 
of 1851.] 

Where the return of the justice does not contain any legal evidence 
to support his judgment, the judgment should be reversed. lb. 



§ 346, p. 370. 

Appeals to the county court which are transferred to the supreme 
court in pursuance of section 31 of the act amending the act in relation 
to the judiciary, passed December 14, 1847, are not such appeals as are 
provided for by section 346 of the code, and may be heard and decided 
at a special term. Section 346 was intended to provide for an appeal 
from an inferior court to the supreme court Sheldon v. Albro, 8 Pr. 
R. 305. 

Where, a judgment rendered for defendant in an action before a 
justice of the peace, was appealed to the county court, and the county 
judge made a certificate under section 31 of Laws of 1847, p. 643, — 
which provides, that " whenever a cause or matter shall be pending in any 
county court in which the judge of such court shall have been attorney,, 
solicitor, or counsellor, or shall be interested, or in which he would be 
excluded from being a juror by reason of consanguinity or affinity to- 
either of the parties, or in the decision of which he shall have taken a 
part when sitting as judge in any other court, it shall be his duty to 
make a certificate stating such fact, and file the same in the office of the 
clerk of such county court ; and thereupon jurisdiction of such cause 
shall be vested in the supreme court, in which such proceedings shall 
be had therein, according to the practice of such court, as might have 
been had in such county court if such cause or matter had remained 
therein," — the appeal was brought to the general term of the su- 
preme court ; and, per Taggart, J., " The only question* I propose tot 



228 APPEAL TO SUPKEME OOTJBT. [§ 846. 

examine in this case is, whether the cause should be heard at a general 
or special term of the supreme court Section 346 of the code of 
1851, provides that appeals in the supreme court shall be heard at a 
general term. This section is in chapter 3 of title 11 of the code. 
The general heading of the title is, of appeals in civil actions. The 
heading of the first chapter of this title is, appeals in general ; chapter 
two, appeals to the court of appeals ; and chapter three, appeals to the 
supreme court from an inferior court Section 346 is in its terms 
broad enough, literally to include the appeal in this case ; but we may 
inquire whether the section is not limited by the heading of the 
chapter, and confined in its operation to appeals to the supreme court. 
The heading of the next chapter (ch. 4) is, appeals in the supreme 
court * * * * from a single judge to the general term. The 
last clause of section 848 (the first section in chapter 4) provides that 
in the supreme court the appeal must be heard in the same manner as 
if it were an appeal from an inferior court I think it pretty evident, 
from an examination of these provisions, that section 346 was only 
intended to apply to appeals from an inferior to the supreme court, and 
that such appeals are to be heard at a general term, that the word 
in after the word appeals, at the beginning of the section, was inserted 
by mistake instead of the word to. Any other construction will ren- 
der the last subdivision of section 348 unnecessary and nugatory. 
Section 346, and the last clause of section 348, literally contain pre- 
cisely the same provision. They should therefore be construed so as to 
preserve the spirit of each, and give effect to both. The construction I 
have given section 346, accomplishes this object, and makes the provi- 
sion thereof consistent with the other provisions, and also with the 
general order of business in the court The appeal in this case is not 
an appeal to the supreme court, but is an appeal to the county court 
It is in the supreme court by force of a statute existing prior to the 
4ode, and which was only intended to substitute the supreme court for 
the county court in certain cases. The special term is, both by the 
constitution and the statute, as clearly die supreme court as the 
general term. Hence, aside from the provisions of section 346 there 
-could be no question but that the special term might entertain jurisdic- 
tion in a case like this. I am not aware of any reported decision of a 
•case like the present, but I think such cases must have been frequently 
heard and decided at special term without raising the question. In 
the case of The Commissioners of Highways of Schroepel v. The Os» 
ioego and Syracuse Plank Mood Co., 7 Pr. R., 94., Mr. Justice Hubbard 
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heard and decided, at special term, an appeal from an order of a county 
court removing a toll gate. That appeal was brought under the act 
Cor the incorporation of plank road and turnpike road companies, and 
had been referred, as provided by the act of 1851 amending the same, 
to referees, and was heard on the report of the referees. Mr. Justice 
Hubbard reversed the decision of the referees, and recommitted the case 
to them to hear de novo. I refused to hear a case precisely like the 
last-mentioned, at special term ; and it was afterwards heard and decided 
at general term. In both of these cases, the appeal was from an inferior 
court to the supreme court, and should have been heard at general 
term, unless it is held that they are not appeals under the code, and 
therefore not within the provisions of section 346. This case is not 
like the case reported in 7 Pr. R. 04. It is an appeal to the county 
court under the code ; while that was an appeal to the supreme court, 
and not under the code. * * * Without, however, deciding that 
appeals like the one in this case must be heard at special term, I am 
clear that it may be heard there ; and for the convenience of the courts 
and suitors therein, as well as to comply with the spirit and design of 
the provisions of the code, they should be heard at special term. The 
court (Marvin, Mullett, and Taggart, JJ.) unanimously resolved that 
appeals to the county courts, which are transferred in pursuance of the 
81st section of the act amending the act in relation to the judiciary, 
passed December 14, 1847, shall hereafter be brought to argument, and 
heard and decided in the first instance, at a special term of the supreme 
court" lb. 



§ 348, pp. 372, 373. 

The only mode of reviewing a judgment on demurrer to the com- 
plaint, is an appeal under this section. Dolpk v. While, 8 Pr. R., 275. 

The court may make an ex parte order staying proceedings on the 
judgment on the report of referees, pending an appeal from such judg- 
ment under this section. But a judge out of court is not authorized to 
make such an order; the most he can do is to grant an order to show 
cause, before himself or some other judge, or some court, why proceed- 
ings should not be stayed, <fec. Steam Navigation Co. v. Weed, 8 Pr. 
R., 49, per Harris, J. In a subsequent case, Otis v. Spencer, 8 Pr. R. 
171, Welles, J., held, that a county judge had power to make an order 
staying proceedings upon a judgment entered on a report of referees, but 
not to stay proceedings on a judgment after a verdict 
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" If a party appealing from a judgment entered upon the report of a 
referee, would hare proceedings stayed upon the judgment, he must 
either give the security prescribed by section 348, or obtain an order for 
that purpose from the court or a judge. The court may, if it think fit, 
make the order without requiring notice to the adverse party ; but when 
the application is made to a judge out of court, the most he is authorized 
to do, is to make an order that the adverse party show cause, before 
himself or some other judge, or some court having authority to entertain 
the application, why the proceedings should not be stayed until the case 
can be heard and decided upon the appeal, and staying proceedings in 
the mean time. The last paragraph of the 401st section of the code, is 
as applicable to such an order as any other." Per Harris, J., in Steam 
Navigation Co. v. Weed, 8 Pr. R., 50 ; and in that case an ex parte 
order of a judge of the supreme court, made out of court, staying pro- 
ceedings on the judgment, pending the appeal, was set aside as unau- 
thorized. 

Where judgment was entered on the report of a referee in favor of 
the plaintiff, the defendant served notice of appeal, and then obtained 
an order, ex parte, from a county judge, calling on the plaintiff to show 
cause why proceedings on the judgment should not be stayed pending 
the appeal. Welles, J., held, that the judge had power to make such 
an order; and, referring to section 401, said, "This was not the case of 
a verdict, but of a report of a referee and judgment thereon. Although 
the word verdict, in a philological sense, embraces the idea of the finding 
of a referee, as well as of a jury, upon the question of fact submitted ; 
yet, as used in the code and in a legal sense generally, it is understood 
to be the determination of a jury, upon the matters of fact in issue in a 
cause, upon the evidence. (BurrilVs Law Diet, Verdict ; Code, s. 260.) 
That the meaning of the word as used in section 401, was intended to 
be restricted to the finding of a jury, is evident, for the reason, that by 
the former practice, and afterwards by statute, a judge of county courts 
of the degree of counsellor of the supreme court, or a supreme court 
commissioner, had not the power to stay proceedings on a verdict in a 
suit in the supreme court. (Laws of 1825, ch. 220, s. 4 ; 2 R. S., 20, 
s. 280.) The theory was, and I auppose is still, that where an action 
had been tried, and a verdict obtained under the direction of a justice of 
the supreme court or circuit judge, no functionary of a lower grade than 
those ought to be allowed to prevent the successful party from proceed- 
ing to obtain the effect of his verdict When a party wishes to review 
the proceedings at the trial, and to stay his adversary in the mean time, 
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application for such stay should be made to the justice before whom the 
trial was had, except under very special circumstances. But these 
reasons are not supposed to apply to the case of a report of a referee." 

By this section " provision is made for staying proceedings on the 
judgment, pending the appeal, by an order, without security, or with 
different or less security than is required where no order is made. But 
a county judge cannot make such order in an action in the supreme court. 
The expression, * or unless the court or a judge thereof so order,' refers 
to the court in which the judgment appealed from was obtained, or a 
judge of that court" Per Welles, J., in Otis v. Spencer, 8 Pr. R., 173. 

" I am asked now to make an order staying proceedings on the judg- 
ment until the determination of the appeal. This I cannot do on the 
papers before me. The report of the referee, with the exceptions thereto, 
and the case if one has been made, should be presented, in order that it 
may be seen whether there is probable cause for reviewing the decision 
of the referee. And if there is reason for accepting one surety, instead 
of two as the code requires, or otherwise dispensing with the require- 
ments of section 348, it should be made to appear. 11 Per Welles, J., in 
Otis v. Spencer, 8 Pr. R., 174. 

Amount of security to stay proceedings under this section. 

So far as we have been able to ascertain, it has been uniformly con- 
sidered by the bench and the bar, that to entitle a party to stay proceed- 
ings under this section, where no order is made on the subject, he must 
give security such as is required by section 335, 336, 337, 338, or 339, 
according to the nature of the judgment appealed from. For ourselves, 
we have never been satisfied with this interpretation of the section. 

An appeal to the court of appeals is not effectual for any purpose, 
unless security be given as required by section 334 ; but on giving that 
security it is effectual for every purpose except staying the execution of 
the judgment appealed from ; and if the appellant to the court of appeals 
desires to stay the execution of the judgment pending the appeal, he 
must give the security required by section 335, 336, 337, 338, or 339, 
according to the nature of the judgment. Now, observe that the security 
to be given upon an appeal to the court of appeals is only that prescribed 
by section 834, while the security to be given on an appeal to the court 
of appeals with a stay of execution is that prescribed by section 334 
and also section 335, 336, 337, 338, or 339. But the language of sec- 
tion 848 is merely, security be given as upon an appeal to the court of 
appeals; the words with a stay of execution, are not added ; and from 
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this we infer that the legislature intended only to require the security 
prescribed by section 834, that being all the security to be given upon 
an appeal to the court of appeals. 

Where the appellants, a foreign corporation, gave notice of appeal 
under this section, without giving security or obtaining any order on the 
subject, the respondents moved for an order that the appellants (the 
plaintiffe) file security for the costs. The motion was denied, and per 
Harris, J., " The defendants [respondents] have already recovered judg- 
ment There is now nothing to prevent their proceeding to enforce that 
judgment. If the plaintiffe [the appellants] stay the proceedings, they 
must either give security for the judgment and oosts, or the stay must 
be obtained from the court or a judge. In the latter case the order will 
be made upon such terms as, to security or otherwise, may be just The 
fact that the appellants are a foreign corporation may be a proper con- 
sideration to present upon the application for such, an order." Steam 
Navigation Co. v., Weed, 8 Pr. R., 49. 

§ 849, p. 373-376. 

Appealable orders. 

An order striking out from an answer a denial of a material allega- 
tion in the complaint, " and thereby obliging the defendant to admit 
that allegation, does involve the merits ; and such was the decision re- 
ported in 4 Pr. R., 814." Otis v. Rose, 8 Pr. R., 105. 

An order of a county judge requiring an execution debtor to appear 
before a referee appointed by such judge, and also an order of such 
judge appointing a receiver of the property of such execution debtor, 
held to be appealable orders. Hatch v. Weybum, 8 Pr. R., 163. 
% The cases of Lindsay v. Sherman, 5 Pr. R., 308, and Conway v. 
Sitchins t Barb. 8. C. R., 384-5, were decided before the amendment 
to section 340, made in 1851. Before that amendment, the words 
" proceedings supplementary to the execution " were not in the section ; 
these words were inserted in 1851, and it " is now clear that an appeal 
will lie " from orders made in proceedings supplementary to the execu- 
tion. Hatch v. Weybwrn, supra. 

An order that a plaintiff recover costs on the ground that a claim 
of title to real property arose on the pleadings, or came in question on 
the trial, is an appealable order. " It involved a part of the merits of 
the action. It was a matter of strict legal right as to the allowance of 
costs. The order did not relate to a matter of practice or procedure, 
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or wet in the discretion of the court (8 Barb. S. C. R., 329.) The 
tent in the cases cited has construed the expression " when it involves 
the merits of the action, or some part thereof" to mean that which re- 
lates to the strict legal rights of the parties as contradistinguished from 
mere questions of practice, which every court regulates for itself and 
all matters which depend on the discretion or favor of the court Bur- 
bots v. Tibbits, 7 Pr. K, 78. 

An order of a county judge allowing an attachment, is an appeal- 
able order under this section. Bank of Lansingburg v. McKie, 7 Pr. 
It, 860. 

It seems an order denying a motion to set aside the alleged service 
of the summons, and subsequent proceedings, on the ground that in 
fact the summons had never been served, is an appealable order. Van 
Mmsselaer v. Chadwick, 7 Pr. R., 297. 

An ordef denying a motion that an undertaking given on the arrest 
of the defendant be delivered up, and an ezoneretur entered, is appeal- 
able. Col. Ins. Co. v. Fores, 8 Pr. R., 853. 

Nonappealable orders. 

An order granting an extra allowance and costs of the motion is 
not appealable. Dickson v. McElwain, 7 Pr. R„ 138. See, however, 
Dana v. Fielder, 1 Code Rep. N. S., 224. 

An order denying an extra allowance is not appealable. Cook v. 
Dickenson, 5 SancL S. 0. R., 663. 

An order of reference is not appealable. " It cannot be said that 
the reference involves the merits. It is merely determining the mode 
of trial ; and no more involves the merits than an order changing the 
place of trial, which we have formerly held not to be appealable. 9 ' 
Bryan v. Brennon, 7 Pr. R., 359. 

Stay of proceedings on appeal. 

Although no security is required upon an appeal from an order, yet 
such an appeal does not operate as a stay of proceedings ; when a stay 
is desired, until the determination of the appeal ; it must be obtained 
by a special order. Bacon v. Beading, 11 Leg. Ob*., 122. Thus, 
where a motion for a new trial was denied at special term, and an ap- 
peal taken from the order to the general term, no security was given, and 
after the notice of appeal had been given, judgment was entered on the 
verdict; and on motion to set aside the judgment as irregular, Oakley, 
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Ch. J., said, " I hare consulted with my brethren, and we are all 
of opinion that, although no security is requisite to be given upon 
an appeal from an order, according to our decision in Allen v. 
Johnson (2 Sand. S. C. R., 629), it is a mistake to suppose that because 
the appeal without security is valid, it can operate per se as a stay of 
proceedings ; nor is there a single word in our former decision to war- 
rant such a conclusion. When a stay of proceedings until the deter- 
mination of an appeal from an order is desired, it must be obtained by 
a special order; and, regularly, the application for that purpose ought to 
be made to the judge by whom the original motion was decided. It has 
never been supposed that an appeal from an order dissolving an injunction 
or discharging a defendant from arrest, propria vigors revives the injunc- 
tion or continues the imprisonment ; but if such is not the effect of an 
appeal in these cases, I cannot say that in any other it suspends the 
execution of the order, or the performance of any act which is its legal 
consequence. If it cannot restore a dissolved injunction, it cannot re- 
vive a stay of proceedings that ceased when the order appealed was 
made. The observations of the judge in Emerson v. Burney, 6 Pr. K, 
32, do not appear to be sustained by the authorities, and are plainly 
repugnant to the established practice in chancery, in relation to appeals 
from interlocutory orders." 



§ 861, pp. 377, 878. 

The municipal court of the city of Brooklyn no longer exists (see 
page 23, ante). 



§ 862, p. 878. 

We understand that since the act passed July 21, 1853, the marine 
court of the city of New York claims that there can be no appeal 
from its judgments to the court of common pleas for the city and 
county of New York, and that the only mode of reviewing its judg- 
ments is by an appeal to the court of appeals. 

An appeal to the court of appeals from a judgment of the marine 
court of the city of New York, is expressly prohibited (code § 11, 
subd. 4), and we are unacquainted with any provision of law which, 
expressly or by implication, takes from the court of common pleas of 
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the city and county of New York, the right to review, on appeal, the 
judgments of the marine court of the city of New York. 

It is said that the judges of the marine court consider their view 
of the question confirmed by a decision of Mr. Justice Edwards of the 
supreme court, holding that he had no power to order a writ of manda- 
mus to issue, directed to a judge of the marine court, commanding him 
to try a cause. As we understand the facts, the decision of Judge 
Edwards does not touch the question of the right of the common pleas 
to review on appeal the judgments of the marine court. The case 
before Justice Edwards, was that of a" party to an action in the marine 
court, who, after having obtained an order setting aside a default and 
for a new trial (re-trial), on payment of a certain amount of costs, 
sought to have the new trial without paying the costs ; the marine 
court very properly refused to rehear the cause until the costs were paid. 
The party then moved in the supreme court for a mandamus to compel 
the marine court to hear the cause, and the mandamus was rightly 
refused. We are not informed of the grounds for the decision ; but, in- 
dependently of the fifth section of Laws of 1853, p. 1166, as the order 
for a new trial was a matter of grace and favor, the court had a right 
to annex to it the condition precedent of paying certain costs. 

Section 5 of Laws of 1858, p. 1166, reads thus : " Any one of the 
justices of said court shall have the power to open defaults, on such 
terms as may be just and proper, in all actions tried before him ; and 
an appeal may be taken upon the same, from a judgment entered by 
the direction of a single justice of the said court, to the justices thereof 
at a general term, in the same manner and with the like effect as 
appeals in the supreme court, from the decision of a single judge, to 
the general term, and" <fea It seems to us that there has either been 
some words omitted, which ought to have been in this section, or there 
are some words inserted which ought not to have been there. With- 
out conjecturing upon what may be the words omitted, it appears to us 
the section would be more intelligible if read without the words upon 
the same printed in italics. 

It is " the evident policy of the code to allow two appeals in all 
cases. If the suit originates in a justice's court, an appeal is given to 
the county court, and from that to the supreme court If a suit origin- 
ates in the county court, an appeal is given to the supreme court, and 
from that court to the court of appeals, So, if a cause originates in the 
supreme court, the judgment in the first instance is ordinarily rendered 
upon the direction of a single judge ; and from his judgment the parties 
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may appeal to the general term, and from the judgment of the general 
term, to the court of appeals." (Sheldon v. Albro, 8 Pr. R., 308. 
Per Taggart, J). We believe the only exceptions to the rule of there 
being two appeals in every case were the •* justices, and other inferior 
courts in cities," which designation includes the marine court Now, it 
may reasonably be supposed, that when the legislature of 1863 saw 
fit so greatly to extend and enlarge the jurisdiction of the marine court, 
it intended to put it within the rule allowing two appeals, — an appeal 
from the single judge 'to the general term, and from the general term 
to the court of common pleas ^or the city and county of New York. 
As a consequence of its being brought within this rule of two appeals, 
we consider it is incumbent on an appellant in all cases, fint, to ap- 
peal to the general term of the marine court, before he is in a position 
to appeal to the court of common pleas. We believe this view is 
entertained by the judges of the marine court The reasons for this 
are obvious. When the jurisdiction of the marine court was so 
greatly enlarged, it might well be supposed that the number of appeals 
from decisions of that court, would increase at least in proportion to 
the increase of the jurisdiction, and as the causes might involve larger 
amounts, it was even probable that the increase in the number of 
appeals would be greater in proportion than the increase of the number 
of causes. To have all this body of appeals cast on the court of com- 
mon pleas would have been an intolerable burden on that court, and 
therefore we suppose the legislature sought to diminish the number of 
appeals to the common pleas by making the parties first pass through 
the ordeal of an appeal to the general term of the marine court* 
Granting all this, say the advocates of the theory that there is no 
appeal to the common pleas ; but then there is this insuperable obsta- 
cle in the way of an appeal to the common pleas : section 353 of the 
code provides, that " the appellant shall within twenty days after judg- 
ment, serve a notice of appeal." And, as he cannot get through with 
his appeal to the general term of the marine court in twenty days ; after 
' he gets the decision there, he is then too late to serve his notice of ap- 
peal to the common pleas. This is an entire fallacy ; for the appeal to 
the common pleas is not from the decision of the single justice of the 
marine court, but from the decision at the general term of that court ; 
and this obviates the supposed difficulty. 

Section 331 of the code provides that "the appeals allowed by the 
second and third chapters of this title must be taken within two years 
after the judgment 19 The appeals allowed by the second and third 
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chapter referred to, are, " appeals to the court of appeals," and " ap- 
peals to the supreme court from an inferior court." Take the case of 
" appeals to the court of appeals." Suppose a judgment at the special 
term of the supreme court to be appealed to the general term, and the 
appeal there to be pending for more than two years. Will any one 
seriously contend that the right of appeal to the court of appeals is lost 
by lapse of time ; but must it not rather be admitted, that there is two 
years' time to appeal after the general term have made their decision ? 



§ 364, p. 979. 

This u section requires that certain things shall be done within the 
twenty days ; and if they are not all done, there is no appeal. And 
where the notice of appeal was within the twenty days served on the 
justice, but not on the respondent until after the twenty days had ex- 
pired, held, that there was no appeal ; that the service of a written 
notice of appeal on the respondent within the time, is absolutely neces- 
sary to give the appellate court jurisdiction, and that a verbal notice of 
appeal is not sufficient. The People v. Ulridge, 7 Pr. R. 108. 



§ 360, p. 381. 
See not eto § 371. 

§ 365, p. 882. 

The New York common pleas have made a set of orders regulating 
the hearing in that court of appeals from justices' courts, <fec A copy 
of these rules is given in the Appendix, poet. 



§ 366, PP- 382,383. 

The words of fact added to this section in 1851, did not increase 
the powers of the county qnirts over trials of fact in courts of justices 
of the peace. Adeit v. Wilson, 7 Pr. R, 64. 
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On appeal, the county court has no power or authority to reverse or 
affirm a judgment on mere questions of fact found by the evidence before 
the justice or a jury. And the supreme court cannot, on appeal from 
the county court, review such evidence on mere questions of fact. lb. 

The term terror of fact" does not refer to any error or mistake of 
the jury in finding the facts ; it means such facts as affect the regu- 
larity and validity of the proceedings and still do not appear on the 
record. lb. 

In a subsequent case, Hurd v. Beeman, 8 Pr. B. 256, Sheldon, Co. 
Judge, after referring to Adsit v, Wilson, supra, and remarking, that 
decision was founded on the code of 1851, says: "It is necessary to 
examine the practice to be observed under the existing statute (code of 
1852), in attempting to review a judgment of a justice for an error in 
fact. The alleged errors may be determined upon affidavits ; and the 
question is, how these affidavits are to be presented to the appellate 
court, and who may present them. The appellant, in this case, caused 
affidavits to be served upon and returned by the justice, with his return 
to the notice of appeal, which affidavits stated the error fully, in the na- 
ture of an assignment of errors. This may have been well enough, 
so far ; but; I think, by the spirit of the decision in Adsit v. Wilson, and 
the general rule which would allow each party to have a full hearing 
upon a disputed point or an opportunity to have it, that the appellant 
has not properly brought the error before the court He should at 
some time have informed the respondent of his intention to assign the 
error, and allowed him the privilege of denying it, in the nature of a 
joinder in error, if he chose so to do. Then each party would be ena- 
bled to inform the court by affidavits of the facts, and present it with 
the material upon which action could consistently be founded in deter- 
mining the alleged error. Otherwise the investigation is ex parte, and 
would be a surprise, and might work serious detriment to a respond- 
ent who, until the argument of the appeal, might be entirely un- 
aware of the alleged error of fact. I think that, at some time before 
the argument of an appeal founded on errors in fact, the respondent 
should be served with copies of the affidavits which are relied upon to 
support the affirmative of the allegation ; and then when the appeal is 
brought on for argument, the respondent would be enabled to contest 
the error by counter affidavits, leaving the question for the court to de- 
cide. What length of time is necessary is not important for me to say ; 
but it may be well to remark that it would seem that the rule regarding 



§ 366.] APPEAL TO COMMON PLEAS. 239 

special motions, would bo a safe ono to follow, and which would proba- 
bly be sufficient." 

In the New York court of common pleas these appeals are decided 
on written arguments ; and that court, so far as we have observed their 
practice, uniformly and positively refuse to receive or regard anything 
more than the justice's return, and the arguments or points. They will 
not (as we have heard the court assert) receive affidavits in any case. 
But surely there must be some mistake as to this. For what is to be 
done in the case of an appeal on an error in fact? 

Where, in the return of a justice of the peace to an appeal, there is 
abundant evidence, of an unexceptionable character, to sustain the ver- 
dict of the jury or the judgment of the justice, the court will not reverse 
the judgment on account of an improper question being put to a witness 
and answered. Spencer v. Saratoga and Wash. R. B, Co^ 12 Barb., 
8. C. R. 382. 

In reviewing the judgments of courts of justices of the peace, the 
return is not to be treated like a bill of exceptions taken at the circuit, 
but like a case to set aside the report of referees or a verdict at the cir- 
cuit ; and if it is apparent that substantial justice has been done, the 
judgment is not to be reversed for technical defects not affecting the 
merits. lb. 

The court will not reverse the judgment of a justice of the peace, in 
a case where no one appeared for the defendant, for the error of the 
justice in permitting an improper answer to be given by a witness, if 
there is enough testimony besides, free from all objection, to sustain the 
judgment Buck v. Waterbury, 13 Barb., S. 0. R. 116. 

The mere fact that the defendant " forgot the time of trial/' unac- 
companied by any circumstances explaining or excusing his forgetful- 
nesa, is not satisfactorily excusing his default within the meaning of 
section 366 of the code, so as to warrant this court to order a new trial 
before the justice. Whether when the defendant does appear at the 
return of the summons, and afterwards at successive adjournments, but 
finally fails to attend on the trial, he can be said to have " failed to ap- 
pear before the justice, n — Query. Beebe v. Roberts, New York Common 
Pleas, October, 1853. 

Where no notice of appeal or other paper specifying the grounds of 
appeal is submitted, and no points or arguments are presented on behalf 
of the appellant calling the attention of the court to any grounds for 
sustaining the appeal, the court, if it sees that justice has apparently 
been done, will not be ingenious to discover errors in the proceedings 
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below, but will rather assume, that if the appellant or his counsel cannot 
discover and point out error, none exists. Suydam v. Munson, New 
York Common Pleas, October, 1858. 

If a complaint in a justice's court is insufficient, the defendant should 
demur to it; he cannot, upon appeal, object to it in point of form. Nef 
v. Clute, 12 Barb., S. C. R. 466. 

Under the law of 1887 (p. 588) authorizing appeals to the superior 
court of New York from the judgments of assistant justices, it is enacted 
" that the court may affirm or reverse the judgment in whole or in party 
or give such judgment for either party as the very right of the matter 
may seem to require ;" and on that provision it was held that the word 
•'party* meant plaintiff or defendant, and included all the persona 
belonging to the particular class, and that an entire judgment against 
several defendants, whether rendered in an action for tort or upon con- 
tract, cannot be reversed as to one defendant and affirmed as to the 
others. Sheldon v. Quinlen, 5 Hill, 441. 



§ 871, pp. 884, 885. 

The New York court of common pleas will not allow costs on a 
aismissal of an appeal because the return has not been made in ten days 
after notice requiring a return to be made. 



§ 872, P- 386. 

The court will not take cognizance of a suit which is admitted to be 
fictitious. Brewington v. Low*, 1 Ind. B., 21. 

No authority is contained in this section for the submission of 
actions ; it relates solely to the submission of questions of difference 
without action ; and where an action was commenced, and a case, con- 
taining the facts upon which the controversy depended, was agreed upon 
and submitted, it was held that if the action was not thereby discon- ' 
tinned, it must be when the submission is followed by a judgment Van 
Sickle v. Van Sickle, 8 Pr. K, 265. 
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§ 382, p. 389. 

A judgment by confession without action can only be entered 
against the person who signs the confession. One of two persons or 
joint debtors cannot confess judgment for both. Stougktenburg v. Vanr 
denburg, 1 Pr. R., 229. 

The party confessing such a judgment makes the debt his individual 
debt lb. 

A public officer who is liable to be sued for services rendered for the 
public at his request, may confess a judgment in his official capacity for 
the amount. Gere v. Supervisors of Cayuga, 1 Fr. R., 255. 



§ 384, pp. 389, 390. 

Where a confession of judgment, made on the 16th day of March, 
1850, commenced with the title of the cause, and then proceeded thus : 
" Judgment is hereby confessed, in this cause, for the sum of $1,413, for 
the purpose of securing a balance of that amount, due on the purchase 
of a store of goods bought by the defendants of him/' On the 29th of 
March, 1851, an execution issued on the judgment, and levied on the 
goods in the store. A motion was made to set aside the execution on 
several grounds ; the motion was denied, and per Gridley, J. " It is said 
that there was an irregularity in the confession of judgment. The par- 
ticular irregularity relied on is that the confession does not contain any 
authority pursuant to the first subdivision of section 383 of the code. 
The confession of the judgment commences with the title of the cause, 
and then proceeds thus : ' Judgment is hereby confessed in this cause 
for the sum of $1,413,' <fec. It is difficult to state the authority in a 
more direct manner than is done here, especially when we remember 
that the defendants both swear to this statement, and that in every other 
respect the confession is admitted to conform to the statute. Again, 
this part of the statute is directory merely ; and the defendants cannot 
be heard to object to it, especially after the lapse of more than a year : 
one year bars all relief for irregularity (2 R. S., 282, s. 2 ; see also Grif- 
fin v. Mitchell, 2 Cow., 548)." Park v. Church, 5 Pr. R., 381 ; 1 Code 
Rep., N. S. 47. 

Where the statement was, " This confession is for a debt justly due 
to the plaintiff, arising upon the following facts : a promissory note 
payable to the plaintiff for the sum of $250, dated on or about the 14th. 
16 
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of January, 1850, and payable one year after date, with interest" The 
judgment entered on such confession was held to be fraudulent and void ; 
and per Mason, J. " The plaintiff in this suit has not complied with the 
requirements of section 383 of the code, in entering his judgment The 
object of this section was to prevent abuse and fraud in the confession of 
judgments. This section was adopted by the legislature precisely as 
reported by the code commissioners ; and they state in their report that 
it is deemed expedient, in order to prevent abuse, to require a statement 
of the true grounds and consideration of the judgment to be made and 
sworn to, and to have this a part of the judgment-roll, so that its pur- 
pose and intent cannot be denied or concealed. They add, not only 
are judgments by confession perverted to fraudulent ends under the 
existing laws, but the form of confessing the judgment is an idle cere- 
mony. Such being the object and design of the statute, and it being 
for the protection of the creditors of the judgment debtor, its require- 
ments must be complied with, or it will be deemed fraudulent as regards 
other judgment creditors, and as to their judgments will be set aside. 
(Lawless v. Socket t, 1 6 Johns. R., 149 ; Brinkerkoffv. Marvin, 5 Johns. 
Gh. R., 320, 325, 326). That the statement in this case is not such an 
one as the statute under consideration contemplates, needs no argument 
to prove. The statute provides, that if the judgment confessed be for 
money due, or to become due, the statement in writing must state con- 
cisely the facts out of which it arose, and must show that the sum con- 
fessed therefor is justly due, or to become due, &c. The statement in 
the case under consideration is as follows : This confession is for a debt 
justly due to the plaintiff arising upon the following facts : a promissory 
note payable to the plaintiff, for the sum of $250, dated on or about the 
14th day of January, 1850, and payable one year after date, with inter- 
est This is not a statement of the facts out of which the plaintiff's 
debts arose. It shows nothing of the consideration of this judgment, 
except that it was confessed upon a promissory note given by the defend- 
ant to the plaintiff. Now, unless this note was given for some valid 
consideration, the plaintiff's judgment is fraudulent as to creditors ; 
and one of the most material facts to be stated, therefore, is the consid- 
eration of the note. The statute would subserve none of the useful pur- 
poses contemplated by its framers, if we allow such a statement to an- 
swer its requirements. The fraudulent debtor would only have to con- 
coct a note, without consideration, and then state, as the defendant in 
this case has done, that the facts out of which the plaintiff's debt arose 
is the note ; and he has literally evaded the statute. This statute should 
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receive a liberal construction, such an one as will give to it the effect 
designed by its framers. But the language of the statute is too plain to 
admit of any reasonable doubt as to its construction. It cannot be 
doubted, I think, that when the legislature required the defendant to 
state concisely the facts out of which his debt arose, that they i ntc tdcd 
to require him to state the consideration thereof. This provision of the 
statute is not merely directory, as was said by Grid ley, J., in regard to 
another subdivision of the same section (Park v. Church, 5 Pr. B , 381). 
This provision being for the protection of creditors and to prevent fraud 
in the confession of judgments, the omission to make the statement re- 
quired by the statute must be held to invalidate the judgment (Lawless 
v. Hackett, 16 Johns. R., 149)." Plummer v. Plummer, 7 Pr. R„ 62, 
Where the statement of the facts out of which the indebtedness arose 
was as follows : " This confession of judgment is for a debt justly due 
to the plaintiff, arising upon the following facts : for goods, wares, and 
merchandise, sold and delivered to me by Messrs. Schoolcraft, Raymond 
& Co., Albany, of which firm the plaintiff is a member ; the goods were 
purchased by me in the years 1851 and 1852 ; and this judgment is con- 
fessed to said plaintiff for the benefit of said firm of Schoolcraft, Raymond 
& Co." On motion, the judgment entered on such confession and state* 
ment was set aside ; and per Strong, J. " One important object of that 
subdivision (subd. 2 of section 882) was, that other persons than the 
parties to the judgment, having any interest, might, by referring to the 
statement, be informed of all the material facts in relation to the indebt- 
edness, and thereby be better able to detect any fraud intended by the 
judgment It was to protect third parties from fraud, by furnishing them, 
to some extent, with the means of discovering and preventing it This 
object would be principally, if not wholly, defeated, if a statement like 
that in the present case should be allowed. No information is furnished 
of any considerable value. The defendant confesses, and authorizes the 
entry of a judgment for a certain sum, and then says, ' This confession 
of judgment is for a debt justly due to the plaintiff,' without anything 
further in respect to the amount due. It is contended by the counsel 
for the motion, that it is not even stated, by this expression, that the sum 
confessed is due ; but that, perhaps, is too strict a construction. It was 
necessary, however, to go further and '•show that the sum confessed 
therefor is justly due,' by setting forth circumstances from which it 
would be apparent. That would, probably, have been done sufficiently 
by a proper compliance with the requirement to ' state concisely the 
(acts out of which it [the debt] arose.' But the statement, in that 
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respect, is also defective. It is that the indebtedness arose upon the 
following facts, 'for goods, wares, and merchandise, sold and delivered 
to ine by Messrs. Schoolcraft, Raymond <fc Co., Albany, of which firm 
the plaintiff is a member. The goods were purchased by me in the 
years 1851 and 1852.' This is much too general. The kind of goods, 
wares, and merchandise, the quantities, the prices charged for them, the 
times, or near the times, in the years named when the purchases were 
made, — none of these, or any other particulars, are stated ; and no reason 
for the omission is given. I cannot think the legislature contempla- 
ted, by the requirement that the facts be concisely stated, a statement 
so destitute of particulars, or that the requirement can be so easily satis- 
fied. No essentially beneficial purpose would be answered by such a 
statement as to the nature, consideration, and origin of the debt (Lawless 
v. Hackelt, 16 Johns., 149). The decision in that case was under a 
statute somewhat different in its phraseology from that of the provision 
of the code applicable to this ease ; but it is not clear that it exacted a 
specification more full and precise than is now required (see also Brink' 
erhofv. Marvin, 6 Johns. Ch., 320,525, 326)." Schoolcraft v. Thomp- 
son, 1 Pr. R., 447. 

Where the statement was that the indebtedness arose on a promis- 
sory note payable to the plaintiffs, and dated the 15th July, 1852, and 
the confession was verified by the defendant's affidavit On a subse- 
quent day, November 5th, 1852, the defendant made an affidavit that 
the said note was given for a balance of an account for goods purchased 
by the defendant of the plaintifla, and for money borrowed of them, 
and that the whole sum mentioned in the note was justly due from him 
to them, when the note was given, and no part of the note had been 
paid. On that affidavit, an order was made amending the judgment 
record by filing the said affidavit nunc pro tunc as of the*date of the 
filing said judgment record. A motion to set aside the said j udgment waa 
denied ; and per Cady, J., " The only question is, whether there are such 
defects upon the face of the record, as to make it the duty of the court 
to set aside the judgment and execution. * * * * Section 382 
authorizes a judgment by confession ( in the manner prescribed by that 
chapter.' By section 883, ' A statement in writing must be made, 
signed by the defendant and verified by his oath to the following 
effect: 1. It [what? the statement in writing] must state the amount 
for which the judgment may be entered, and authorize the entry of 
judgment therefor.' 
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Wi 2. If it [the statement in writing] be for money due or to be- 
come due, it [the statement in writing] must state concisely the facts 
out of which it [the statement in writing] arose, and must show that 
the sum confessed therefor, is justly due or to become due.' The word 
it is used three times in the second subdivision of section 383, and it is 
difficult for me to say with entire confidence what is its meaning when 
last used. The counsel for the parties on whose behalf the motion is 
made, reads the words, ' out of which it arose ' ' out of which the debt 
arose;' but where is the authority for substituting the words "the 
debt,' instead of the word 4 it'? The word debt is not used in the 
chapter. The second subdivision of section 383 may be read as fol- 
lows : If it [the confession] be for money due, or to become due, it [the 
confession] must state concisely the facts out of which it [the confes- 
sion] [or the money] arose ; but if the subdivision can be so read, the 
legislature has not declared what the consequences of the non-compli- 
ance with the terms of the law 1 shall be. 

u The chapter does not contain an intimation for whose protection 
the confession or statement in writing must ' state concisely the facta 
out of which it arose. 11 It has been assumed, that unless the statement 
in writing, or confession, be as required by section 383, the judgment 
is to be deemed fraudulent as to the creditors of the. party making the 
confession ; but the legislature have not so enacted. As a general rule, 
when the legislature undertake to regulate the practice in an action, it 
is only the parties to the action who have a right to complain in case 
the requirements of the statute be not complied with. The code pre- 
scribes how and when notice of trial or of a motion shall be given, 
but it does not declare what the consequence shall be, if the notice be 
not given as required. But according to the practice under that enact- 
ment, only the parties on whom the notice is served, can object to it ; 
a creditor would not be allowed to impeach the judgment, because the 
defendant, his debtor, did not prevent a trial and judgment by objecting 
that legal notice of trial had not been given. The Court of King's 
Bench, in the 4 Qeo. 2, made a rule that a warrant of attorney to con- 
fess judgment made by a party in custody, should not be valid unless 
there was present 'some attorney on behalf of such person in custody, 
expressly named by him, and attending at his request ' (Hutson v. 
Button, 7 Term Rep. 7). This rule was for the protection of the party 
giving the confession, and not his creditors, and to protect the party 
giving a warrant of attorney to confess judgment. The legislature, as 
early as the 27th of February 1788, passed an act prohibiting the entry 
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of a judgment in virtue of any warrant contained in any bond, bill, 
covenant, or other contract (2 Greenleaf 's Edit of the Laws, 111, 
§ 24.) 

" The counsel for the parties on whose behalf the motion to set 
aside the judgment in this case is made, insists that the same construc- 
tion is to be given to section 382 of the code, as was required to be 
given to section 6 of chapter 259 of the Laws of 1818. That section 
made it necessary for the plaintiff or his attorney, in a judgment by 
confession, at the time of filing the record, to put on file, signed by 
him or his attorney, a particular statement and specification of the 
nature and consideration of the debt or demand on which such judg- 
ment was confessed ; and in case such demand should arise on note, 
bond or other specialty, such statement and specification should par- 
ticularly set forth the origin and consideration of the same ; and if the 
fairness or validity of such judgment should afterwards be drawn in 
question, the parties making such specification should be bound and 
concluded thereby, and should not be allowed thereafter to set up or 
insist on any consideration for such judgment, not contained in such 
statement and specification, and if the plaintiff in such judgment should 
omit to file such statement or specification, such judgment should be 
taken, decreed and adjudged fraudulent, as respected any other bona fide 
judgment creditors, and any bona fide purchaser for valuable consider- 
ation, of any lands bound or affected by such judgment 

" It was obvious upon the face of this enactment, for whose benefit it 
was intended ; and the consequences of a noncompliance with the law 
are distinctly stated ; and the meaning of the legislature is expressed in 
that section with such perspicuity that an attorney could readily under- 
stand what the statement or specification thereby required should con- 
tain. If that part of the section which follows the word confessed had 
been omitted, the residue of the section would have required a statement 
or specification as particular as is made necessary by section 383 of the 
code. 

"The words of the 8th section in the act of 1818, which immediately 
follow the word confessed, are, * And in case such demand shall arise on 
a note, bond, or other specialty, such statement or specification shall 
particularly set forth the origin and consideration of the same.' These 
words show that if the statement or specification had set out a note, 
bond, or other specialty, as the nature and consideration of the debt or 
demand on which the judgment was confessed, that part of the section 
before the word confessed would have been satisfied. A debt or demand 
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arises on a note or bond the moment it is made and delivered to the 
payee ; and when a defendant, in the statement in writing made neces- 
sary by section 383 of the code, states that he on a certain day made 
and delivered to the plaintiff a note or bond for the payment of a cer- 
tain sum, he states concisely ' the facts out of which* the debt or demand 
arose ;' and if ie verifies that statement by his oath, he does all that 
section 383 requires of him. I am aware of the opinion given by a dis- 
tinguished justice of this court, in the case of Plummet v. Plummet (1 
Pr. R. 62), in which a construction is given to the second subdivision of sec- 
tion 383 as comprehensive as was given to section 8, chapter 259, of the 
laws of 1818 ; but, to my mind, there is an important difference between 
the two sections. That difference has already been noticed ; in the case 
of Plummet v. Plummer, the record had not been amended before the 
motion was made ; in this case, the record was amended before notice 
of the motion was given. In this case, then, the motion may be denied, 
even should it be conceded that the case of Plummer v. Plummer was 
correctly decided. 

«* The commissioners of the code, in their report referred to in the case 
of Plummer v. Plummer, when speaking of judgments by confession, 
say, * without prohibiting this kind of security, it is deemed expedient, in 
order to prevent the abuse of it, to require, in all cases, a statement of the 
grounds and consideration of the judgment to be made and sworn to, 
and to have this a part of the judgment, so that its purpose and intent 
can not be denied and concealed. 9 There is as much difficulty in un- 
derstanding this part of the report, as there is in discovering the meaning 
of section 383 of the code. Had that section, like the report, * required 
a statement of the true grounds and consideration of the judgment? 
would not that requirement have been literally complied with by the 
statement in writing originally filed in this cause, and the affidavit of 
the defendant, that the sum for which the judgment was confessed was 
justly due to the plaintiffs ? According to the report of the commis- 
sioners, all they intended to require was, that a statement of the true' 
grounds and consideration of the judgment should be made and sworn 
to. It cannot be denied that the note mentioned in the statement in 
this case, was the true ground and consideration of the judgment; and if 
the commissioners or the legislature, in 1 848, had intended that if a 
judgment was confessed on a ( note, bond, or other specialty,' the consider- 
ation of such note, bond, or other specialty should be stated, they would, 
as the legislature in 1818 did, have said, 'in case such demand shall 
arise on a note, bond, or other specialty, such statement or specification 
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shall particularly set forth the origin and consideration of the same.' I 
cannot persuade myself that any sound rule of interpretation will allow 
the same construction to be given to section 383 of the code, as was 
necessarily given to the 8th section of the act of 1818 above mentioned ; 
and that section was repealed because experience showed it was pro- 
ductive of no good effect, and that more honest men than rogues suf- 
fered by it A man who is knave enough deliberately to confess a 
judgment with intent to defraud his creditors, can easily be tempted to 
make any affidavit to uphold the judgment The commissioners, in their 
report already noticed, say, ( Not only are judgments by confession per- 
verted to fraudulent ends, under the existing laws, but the form of con- 
fessing is an idle ceremony ;' and then give a graphic description of the 
manner in which a judgment might be confessed to defraud creditors. 
Mortgages or conveyances of real or personal estate, can be made with 
as much facility to defraud creditors, as judgments can be confessed ; 
and is it certain that since the code became the law of the land, judg- 
ments to defraud creditors may not be entered up with as much facility 
as they could before ? Although chapter 3, title 12, of the code, may 
have been intended by the commissioners to close the door against 
fraudulent judgments ; yet chapter 4 of the same title, seems to have 
opened the door as wide as it was immediately preceding the code. 
Chapter 3 authorizes the confession of judgments without action ; but 
chapter 4 authorizes the confession of judgment in an action founded on 
contract ; and how many more seconds of time will it require to obtain 
a judgment under chapter 4 than under chapter 3 ? Under chapter 4, 
a summons and complaint must be served, and the defendant may 
instantly serve upon the plaintiff an offer (not a confession) in writing, to 
allow judgment to be taken against him for the same, as to the effect 
herein specified. The plaintiff may instantly accept the offer, file the 
summons, complaint, and offer, with an affidavit of notice of acceptance, 
and the clerk shall thereupon enter judgment accordingly. To obtain a 
judgment under chapter 4, there must be a summons, complaint, and 
affidavit of service, the defendant's offer to allow judgment to be taken 
against him, notice of acceptance, and an affidavit of notice of accept- 
ance, and on filing these papers, the clerk enters judgment. It is true, 
that to obtain a judgment under chapter 4, requires one more affidavit 
and a number of other papers not necessary under chapter 3 ; but an 
attorney, with printed forms, could perfect a judgment under chapter 4 
almost as soon as the statement required by chapter 3 could be 
made. 
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" The important difference between the two chapters seems to be, that 
by chapter . 3 there must be a statement in writing showing the con- 
sideration of the judgment, and an affidavit of the defendant showing 
that the sum for which the confession is given is justly due, or to become 
due, to the plaintiff. 

" Under which chapter would a rogue, who wished to defraud his 
creditors but was not quite ready to commit perjury, confess a judg- 
ment? The answer must be, under chapter 4 ; and I cannot discover 
any benefit that will be secured to creditors by giving to chapter 3 the 
construction asked for by the parties who make this motion. The case 
of Lawless v. Hackett (16 J. R., 149), was decided under a statute, as 
I have attempted to show, different in its provisions from section 383 of 
the code, and cannot govern in this case." Mann v. Brooks, 7 Pr. R., 
449. 

This case was unanimously affirmed at the May, 1853, general term 
of the third district, held at Albany, by Justices Watson, Parker, and 
Wright 8 Pr. R., 40. 

Where an administrator of a deceased party who in his lifetime has 
confessed a judgment under this section, moved to have the judgment 
set aside on affidavits showing that the estate of the intestate, the de- 
fendant in the judgment, was insufficient for the payment of his debts 
if said judgment was paid in full, — Allen, J., denied the motion, and 
said, " The judgment purports to have been confessed for money actually 
due the plaintiff; and the objection is that the statement in writing 
required by section 383 of the code, does not sufficiently state ' the 
facts out of which it arose,' it merely sets out a copy of a promissory 
note as the foundation or origin of the debt As a mere irregularity, the 
party moving cannot avail himself of the alleged defect in the statement 
of the consideration of the judgment, more than one year having elapsed 
since the judgment was rendered (2 R. S. 4 ed. 606, § 2 ; Code, § 174 ; 
Park v. Church, 5 Pr. R. 381). 

" It is claimed that the omission to set out the consideration of the 
note and * the facts out of which the debt arose,' renders the judgment 
fraudulent and void as against the creditors of the defendant ; and Plum* 
mer v. Plummer (7 Pr. R., 62), is relied upon to sustain this position. 

" If the judgment is in fact fraudulent and void, as against creditors, 
by reason of the omission, then the administrator of the defendant repre- 
senting creditors (the estate being insolvent), may insist upon the objec- 
tion, and is entitled to the relief he asks (Babcock v. Booth, 2 Hill, 181 ; 
McKnight v. Morgan, 2 Barb., 171). The defect in the specification 
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does not affect the jurisdiction of the court or the validity of the judg- 
ment as between the parties (Griffin v. Mitchell, 2 Cow. R. f 548). 
There is no fraud alleged in the affidavits, and the moving party relies 
entirely upon the legal implication of fraud arising from the want of a 
technical compliance with all the statutory requirements. The statute 
does not in terms attach any such penalty to the omission, and the 
omission does not appear to be of a matter which waa of the essence of 
the act done. The statute, like every other part of the code, is modal, 
intended to regulate the forms of proceedings in courts of justice; and a 
noncompliance with the prescribed formula renders the proceedings 
irregular ; but, in the absence of an enactment to that effect, should not 
render the proceedings fraudulent and entirely void. If simply irregular 
they may be amended — if fraudulent they are absolutely void. 

" The great object of the commissioners in recommending the adoption 
of the provisions of the code regulating the confession of judgments, 
appears to have been to give publicity to the true purpose and object of 
the judgment, and to disclose the true consideration of it, and to show 
whether it was given to secure against a contingent liability or to secure 
a debt already due ; and it is not necessary to go the length asked upon 
this motion to accomplish its full purpose. The learned justice by whom 
Plummet v. Plummer was decided, followed Lawless v. Hacked (16 
J. R., 149), and Brinckerkoff v. Marvin (5 J. C. R., 320). Those 
decisions were made under a statute which in terms provided that upon 
the omission of the specifications required by the statute, * such judg- 
ments should be deemed fraudulent as respects any other bona fide 
judgment .creditors, and every bona fide purchaser, for a valuable con- 
sideration ' (Laws of 1818, ch. 259, § 8). And by the same section, the 
true consideration of any note which was specified as the foundation of 
the judgment should be stated. Plummer v. Plummer construes the 
code as if both these provisions were incorporated in it The chancellor, 
in speaking of the act of 1818, in Seaving v. Brinckerkoff (5 J. 0. R^ 
832), says, 'The act ought not to be extended by construction ; and the 
ordinary lien of the judgment creditor who might happen, through in- 
advertence or through the error of counsel, to omit as particular a 
specification as the act required, ought not to be impaired except in 
favor of those particular persons who can bring themselves clearly and 
strictly within the letter and within the meaning and policy of the 
exception.' 

" In Lawless v. Hackett, a judgment creditor moved, and the case 
was within the very words of the act The act came under consideration 
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in White y. Williams (1 Paige, 502), and effect was given to it in behalf 
of a party who was in a situation to take advantage of the statute 
remedy, one in whose favor the statute declared a judgment fraudulent. 
It is very evident that but for the express terms of the statute imposing 
the penalty for a noncompliance with its requirements, the judgment 
would not have been held fraudulent, whatever other redress might have 
been given to creditors whose interests may have suffered from a non- 
compliance with the provisions of law. The commissioners by whom the 
code was reported, cannot be presumed ignorant of the act of 1818 and 
its particular provisions; and if they had intended to attach the penalties 
of that act to a noncompliance with the code, they would have said so ; 
the act of 1818, or anything like it, I believe, had not been in force in 
this state for seven years prior to the adoption of the code. Although 
the forms of procedure in the confession of judgment were designed to 
prevent fraud, a technical noncompliance with them should not be held 
by implication conclusive evidence of fraud, even in favor of those whom 
we may suppose the legislature designed to protect. What effect as 
evidence a noncompliance with the statute should have upon an allega- 
tion of fraud in fact, is not for me to say upon this motion, as there is 
no allegation of that character. For aught that appears, or is suggested, 
the transaction was perfectly fair, and the omission was the error of the 
attorney by whom the papers were prepared. I regret to be constrained 
to differ with my brother, Mason, but cannot but think that in the hurry 
of a special term he omitted to notice the terms of the act of 1818* 
That act was, in fact, available only in favor of one class of creditors, 
viz., judgment creditors. There are no such here." Whitney v. Kenyan, 
1 Pr. R., 459. 

A bond and warrant of attorney [confession of judgment] executed 
by a person who is subsequently found by inquisition to have been at 
the time of unsound mind, so that he was incapable of governing him- 
self or managing his affairs, Ac, and a judgment entered thereon by 
confession, are not absolutely void, and will not be set aside uncondition- 
ally, where it appears from the evidence that the alleged lunatic was, 
for several years prior to the execution of the bond and warrant, per- 
mitted by his friends to exchange lands, to buy and sell real and personal 
property, and to give notes, bonds, and mortgages, and there is no notice, 
fraud, or want of good faith alleged in the pleadings. But such judg- 
ment, and all subsequent proceedings, may be set aside on terms in the 
discretion of the court. Person v. Warren, 14 Barb. S. C. R. 488. 
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§ 385, pp. 391, 392. 

The plaintiff, in all cases of an offer under this section, has ten days 
to elect whether he will accept it or proceed to trial. Pomeroy v. 
Hulin, 1 Pr. R., 161. 

If a defendant desire to avail himself of this section, he must make 
his offer at such time that the plaintiff may also have the full benefit of 
the section ; and if the offer is served so late that the cause is reached 
and tried before the expiration of the ten days, the rights of the parties 
are in all respects as if no offer had been made. lb. 

An offer in writing under this section amounts to a written stipula- 
tion on the part of the defendant, waiving all right to proceed in the 
action for the term of ten days, or until the plaintiff makes his election 
in writings to reject the offer. This election cannot be made by parol 
so as to be binding on the plaintiff and deprive him of his right to 
accept the offer, and give notice thereof in writing within the ten days, 
and proceed according to the code to take judgment according to the 
offer. And where the offer was not served until four days before the 
circuit, and on the day of the service one of the plaintiff's attorneys 
declared orally that he should not then accept it, and on the next day 
again orally declared that he should not accept the offer, and proposed 
to make some arrangement with the defendant for having the cause 
tried on the first day of the circuit, — the cause was regularly called on 
the calendar within ten days after service of the offer, and the plaintiff 
not answering, the defendant obtained an order dismissing the complaint 
The court, on motion, held the defendant's course irregular, and as in- 
consistent with the right of the plaintiff to have ten days within which 
to accept or reject the offer. Walker v. Johnson, 8 Pr. R., 240. 

Where, in an action to recover land, the defendant sent with his 
answer, which was a general denial, an offer under section 385 allowing 
the plaintiff to take judgment for a part of the premises claimed. The 
offer was not accepted. The plaintiff did not obtain a more favorable 
judgment than that offered, and the question arose as to the amount of 
costs to each party. Hand, J. allowed the plaintiff $12 and disburse- 
ments for his costs up to the time of the offer, but disallowed all subse- 
quent costs and disbursements, including the disbursements on entering 
judgment He also allowed the defendant full costs, excepting $5 costs 
before notice of trial, but no costs of entering up a separate judgment 
for his costs. He fallowed extra costs to the defendant Keen v. 
Wyman, 8 Pr. R., 88. 
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In an action to recover $274, the»defendant served an offer to allow 
judgment for $230 and costs. The offer was refused, and the defendant 
put in an answer denying the allegations of the complaint, and a counter- 
claim for $175. On the trial the plaintiff recovered $241.67, being less 
than the $230 with interest from the date of the offer to the day of 
trial ; but as the recovery was over and above the counter-claim, and was 
an extinguishment of it, which an acceptance of the offer would not have 
been, it was held that the plaintiff was entitled to recover full costs. 
Buggies v. Fogg, 7 Pr. R., 324. 

In an action to recover a money demand bearing interest, the de- 
fendant, after answer which set up a counter-claim of $30, and on the 
14th of September, 1852, served an offer that the plaintiff might take 
judgment for $68.04. The offer was not accepted, and the plaintiff, on 
the 9th of March, 1853, obtained a verdict for $69.40. The question 
arose which party was entitled to costs, and it was held that the plain- 
tiff was liable to pay the defendant's costs from the time of the offer, 
Schneider v.Jacobi, 11 Leg. Obs., 221 : and, per Bosworth, J., "If the 
plaintiff had accepted the offer, he might have entered judgment on the 
14th of September, 1852, for $68. 04, exclusive of costs. The $68.04, 
with interest to March 9th, 1853, amounts to $70.32. On that day he 
obtained a verdict for $69.40. A judgment for that sum would be less 
favorable to the plaintiff by the sum of $0.92 than the one entered on 
the offer. He therefore failed to obtain a judgment more favorable than 
the one offered. The plaintiff insists that if he had accepted the offer, 
the counter-claim would not have been extinguished, — that the verdict 
has extinguished the counter-claim, and therefore the judgment on the 
verdict will be more favorable than the judgment on the offer. He 
relies on Buggies v. Fogy, 7 Pr. R., 324 ; but in that case the offer was 
served before answer, and if it had been accepted would not have extin- 
guished a claim not then interposed. This case is clearly distinguishable 
from that The counter-claim had been interposed before the offer was 
made, and the offer must be understood to have been made with refer- 
ence to the claims which each party had previously set up in the plead- 
ings, and an acceptance of the offer would have extinguished the 
counter-claim." 

An offer under section 385 may be given by one of several defend- 
ants who have been served, so as to admit of a judgment against the 
individual property of the one making the offer and the joint property 
of all the defendants. In such case the offer is a substitute for the cog- 
novit under the former practice. One partner of a firm in failing 
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circumstances, for the purpose of securing a bona fide partnership 
creditor, admitted service of a summons and complaint, and served an 
offer to compromise under section 385, on which judgment was entered 
and execution issued against, and levy made on, the partnership pro- 
perty ; and on motion to set aside the judgment and execution, by the 
other member of the firm, who was not cognizant of or consenting to 
the proceedings, it was held that the judgment and proceedings were 
regular, dwell v. McLaughlin, 10 Leg. Obs., 316, in New York Com- 
mon Pleas. 

An admission that the principal of a debt had been tendered before 
suit brought, is not sufficient to prevent a recovery. The tender should 
also be of the interest up to the day of tender. A tender does not debar 
the plaintiff from recovering, unless the amount is paid into court. 
Livingston v. Harrison, New York Common Fleas, General Term, 
Nov., 1853. 
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Where an order was made under this section for the defendants to 
furnish sworn copies of all entries, &&, as to certain Indiana bonds, dec. 
the defendants furnished certain papers ; and afterwards the plaintiff 
moved for a more full and perfect discovery ; and on the hearing of that 
motion, an order was made referring it to a referee to ascertain and 
report whether the defendants had made as full a discovery as circum- 
stances permitted, and that the referee might examine defendants' books, 
Ac. From this order the defendants appealed, and the order was set 
aside, the general term holding that if the return was deemed insufficient, 
a further return, and not a reference, should have been ordered. Hoyt 
v. American Ex. Bank, 8 Pr. R. 89. 

In the above case Bosworth J. delivered the decision of the general 
term, and he treats the subject so ably, that we give the opinion entire. 

" Applications to compel a discovery, or that an inspection and copy 
of books, papers, and documents be given, are becoming quite numer- 
ous. It is important that the views which govern the action of the 
court in these proceedings should be distinctly stated, in order that the 
cases in which a discovery may be made, and the manner in which it 
will be ordered to be made, may be understood. 

"This court does not consider that the provisions of the Revised Stat- 
utes in relation to a discovery of books, papers, <fcc, have been super- 
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seded by § 388 [§ 341 and 342] of the code, but that the two systems 
may stand together, as not being inconsistent with each other, either as 
to the mode of making a discovery, or the powers of the court if a dis- 
covery be refused. 

" If a party applies under the Revised Statutes, and makes a case 
provided for by them and the rules made under them, he has a right 
to a discovery. The court will exercise its discretion in specifying the 
manner in which it is to be made. In ordinary cases, and unless indis- 
pensable to protect the rights of the party applying, it will not order an 
inspection to be given, or a deposit to be made. 

"Sworn copies of books, entries, or papers and documents, to the 
discovery of which the applicant shows a right, will be ordered to be 
furnished. 

" Enough must be stated to justify a presumption that entries, papers 
or documents relating to a specified subject matter exist, are in the pos- 
session or control of the other party, and that they will tend to estab- 
lish some claim or defence of the party asking for the discovery, and 
that they are not in his possession or under his control (Rule 9, Su- 
preme Court) 

" If in answer to the order, the opposite party denies fully and expli- 
citly that there are any such entries, books, or papers under his control, 
that is an end of the application. 

44 He cannot be subjected to a fishing examination or investigation, 
with a view to ascertain the fact whether he has or has not books, pa- 
pers or documents which may contain evidence relating to the merits 
of the action, or of the defence, unless he is examined as a witness, so 
that his deposition may be made evidence as well for as against him 
(Code, § 389 [see. 349]). 

44 The Revised Statutes enacted that the supreme court, in prescribing 
by general rules the cases in which such discovery may be compelled 
and the proceedings for that purpose, where the statute had not regu- 
lated the same, should 4 be governed by the principles and practice of 
the court of chancery in compelling discovery, except that the costs of 
such proceedings shall be always awarded in the discretion of the court' 
(2 R. S. 199, §31 [sec. 22]). 

44 According to the practice of the court of chancery it was necessary 
to set forth in the bill the particulars of which the discovery was sought. 
The opposite parity was not required to answer vague and loose sur- 
mises. An averment that the matters aa to which a discovery was 
sought were material to the defence, was not sufficient. It was requisite 
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to so state the case, that the court could see how they might be mate- 
rial on the trial of the suit at law. 

"As soon as the answer was perfected, the defendant might move for 
costs, and to dissolve any injunction that had been granted staying pro- 
ceedings at law until the discovery was made. 

u It was almost a matter of course to grant both motions, unless be* 
fore the bill was filed he had been applied to for the discovery and had 
refused to make it, in which case costs were not allowed to him. (2 
Barb. CA. Pr. 106, 111, 115). 

" The practice in case of applications under the Revised Statutes is 
deemed to be well settled. (18 Wend. 529 ; 2 Sand, S. C. B. 662.) 

" The applicant must state the particulars of which a discovery is 
sought, and enough to satisfy the court that it is in the power of the 
opposite party to furnish it, and that it is material for the support of 
the claim or defence of the applicant that it should be made. 

" If the party answer distinctly and unevasively, that as to all or any 
of the papers or documents or entries of which a discovery is sought, 
that there are no such papers or documents in his possession or under 
his control, and that there are no entries relating to the specified subject 
matter, or except such as he has furnished copies of, the applicant must 
abide by the answer so fur as the proceedings for a discovery are con- 
cerned. If dissatisfied with the result of the proceedings, he must exa- 
mine him as a witness, or rely on such other evidence as he may be able 
to command. 

" He has no right to have a general, inquisitorial examination of all 
the books, papers, and documents of his adversary, with a view to ascer- 
tain if perchance something can not be found which will possibly aid 
him. 

" The order appealed from appoints a referee to ascertain and report 
whether the order of January 10, 1853, has been fully complied with, 
and to that end purports to give him power " to examine and person- 
ally inspect all the books, papers, and documents" now or heretofore in 
the possession or under the control of the defendants " containing en- 
tries or statements in reference to the discovery," and to examine wit- 
nesses in relation to such books, papers, and documents, to prove their 
existence or identity, and to compel such books and papers to be pro- 
duced and subjected to his personal examination. 

" We are satisfied that the court has no right, under the rules adopt- 
ed to execute the power conferred by the Revised Statutes, or under 
the code, to direct a discovery to be made in the manner directed by 
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the order of the 9th of April, or such proceedings as are provided for 
in that order, to ascertain whether an order directing a discovery has 
been fully complied with. If rules 6, 0, 10, and 11, are to be regarded 
as regulating the practice in applications under the revised statutes 
only, and as having no reference to proceedings under § 368 of the 
code, then a discovery can be directed to be made in only one of the 
modes specified in rule 10. 

" The code (§ 388) authorizes the court or a judge thereof, " in their 
discretion," to " order either party to give to the other, within a spe- 
cified time, an inspection and copy, or permission to take a copy of any 
books, papers and documents in his possession or under his control, 
containing evidence relating to the merits of the action, or the defence 
therein." 

" Giving permission to take a copy, is necessarily giving power to 
inspect, as a copy cannot be made without inspecting the book) paper, 
or document to be copied. 

" The only discretion which the court can exercise, under this section 
of the code, is in determining whether it will order an inspection to be 
given at all. If it grants a discovery under this section, it has no dis- 
cretion in directing the manner in which it is to be made. An inspec- 
tion is to be given at all events, and the only alternatives that can be 
presented to the party against whom the motion is made are, to either 
give a copy or submit to the inconvenience of allowing the petitioner 
to make a copy. 

" If either party applies under the code, he should be required to make 
a case as strong and urgent as is deemed necessary to entitle him to a 
production and deposit of books, papers, and documents, instead of sworn 
copies. Neither reason, principle, nor policy, demands that a party's 
books and papers, or any part of them, should be submitted to the in- 
spection of his adversary when the court would not order them to be 
deposited in order that they might be inspected. Such an order should 
be made only in those cases in which one for production and deposit 
would be granted, unless an inspection was ordered as a substitute for 
deposit, on the sole ground that a deposit and production would be a 
substantial inconvenience to the owner of the books, papers, and docu- 
ments, and would be of no benefit to the applicant beyond that which 
an inspection would confer. 

u Where the sworn copies furnished in obedience to an order for a 
discovery indicate that the discovery may not be complete, it is proper 
for the petitioner to apply for a further order based on the return and 
17 
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previous proceedings, or on them and further affidavits, for an order re- 
quiring the opposite party to show cause at a time to be named why 
sworn copies should not be furnished of such other entries, papers, or 
documents relating to the points as to which a discovery had been 
ordered, as the return and other papers may induce the court to believe 
to be in his possession or control, and unless the possession or control 
of such papers and documents, or the existence of such entries be expli- 
citly and unequivocally denied, a peremptory order would be granted. 

" The return made in this case, contains, among other things, four 
resolutions passed by the defendants on the 23d of March, 1 840, the 
first two of which would seem to clearly relate to the Indiana bonds. 

" The third is as follows, viz. : ( Resolved, That S. Draper, Jun., and 
others' proposition be laid on the table.' The immediately preceding 
and succeeding resolutions imply that the proposition reKted to the 
same bonds, and the natural inference would be that the proposition 
was in writing. It may be that the cashier, in the return sworn to by 
him, intended to have it distinctly understood that no such paper could 
be found, and it is possible that the thought of searching for one may 
not have occurred to him. 

" We think it would have been proper on the return being made, to 
have applied for an order that the defendants show cause at a time to 
be named why a sworn copy of that ' proposition' should not be fur- 
nished. The order might also, have included any other paper, docu- 
ment, book, or entry, relating to the matter as to which a discovery had 
been ordered, whose existence was shown to be probable. In answer to 
the order to show cause, it would be incumbent on the defendants to 
show by the oaths of their proper officers, that no such paper, document, 
or entry existed, or if the existence of either was not denied, the defend- 
ants would be ordered to furnish copies, or to submit to the conse- 
quences of disobedience. 

( ' We think this course should have been pursued instead of making 
the order appealed from. The proceedings authorized by the order, we 
do not think warranted by the rules adopted by the supreme court, or 
by the code, and that the order appealed from should be reversed, with- 
out prejudice to the right of the plaintiff to apply for an order to show 
cause, in accordance with the views we have expressed." 

In an action on a book account for goods sold and delivered to de- 
fendant by C. and H., the assignors of the plaintiff. The defendant set 
up a counterclaim, and an order had been obtained calling on him to 
deliver particulars thereof, he then moved at chambers on petition. 
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" that plaintiff be ordered to produce and discover to defendant the 
day books, journals, ledgers, lumber book, memorandum books, and 
receipts of C. and H.," and that defendant may be at liberty to inspect 
same at all reasonable times, and that he, defendant, could not give 
dates and items of his counterclaim without such inspection. The 
plaintiff admitted possession of the books referred to. The court 
ordered the plaintiff to deliver sworn copies of the entries of the 
credits of the defendant, on the books in the possession of the plaintiff. 
Brevoort v. Warner, 8 Pr. R. 321. And per Hand J., " Section 388 
extends only to inspection, (which implies production) and a copy, and 
not to discovery. ***** The party can now be examined 
in the same suit And although it is provided that he shall be subject 
to the same rules of examination as other witnesses, I have no doubt 
the old rules relating to discovery apply, and I think a mere discovery 
properly so called, as to books, papers, and documents, should be in no 
other way than an examination of the party. ' There is a mighty differ- 
ence between simply producing an instrument and producing it in 
answer to a bill of discovery, where the defendant has an opportunity 
of accompanying the production with a statement of every thing which 
is necessary to protect him from consequences.' Lord Eldon in Princess 
of Wales v. Earl of Liverpool (1 Swanst., 120). This proposition is 
self-evident. It is considered irregular to permit an adversary to call 
for an isolated fact. William v. Harden (1 Barb. Ch. R. 298) 
Jewett v. Belden (11 Paige, 618). There is no provision making the 
affidavit of the opposing party, on a motion to compel discovery 
under the revised statutes, or the discovery itself, evidence for him. 
The proceeding is only adapted to the production of specified docu- 
ments, &c. Under the former equity system, by a bill of discovery, a 
full discovery could have been required. And the court, it was said, 
might compel a disclosure of what the party had said respecting his 
case and could even wring his conscience to disclose his belief, — all he 
knows, believes, and thinks, respecting his own case. Lord Brougham 
in Bolton v. Corp. of Liverpool (1 My. and K., 88). ***** 
But neither at law nor in equity has a party a right to make a general 
search and examination for evidence among the books and papers of 
his adversary ; what Earle, J., in Galsworthy v. Norman (9 Eng. L. 
and E. R., 829), calls an indefinite search. Such an order might lead 
to great abuses, and be a judicial sanction to a dangerous, vexatious, 
and impertinent meddling with the private business and affairs of 
another. ******* Id this case, the action. * * I 
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think- the defendant is entitled to these entries. But, until he shows 
more than he has on this motion, he cannot claim to inspect, or have 
copies of the charges against him. A party has a right to know the 
case of his opponent, hut not the evidence by which that case is to be 
supported. Llewelyn v. Baddy (1 Hare, 527)." 75. 

Costs on Motion for Inspection. 

When the right to the production and inspection is clear, and the 
request unreasonably refused, costs may be given to the moving party, 
where the motion is made in court ; but a judge at chambers cannot 
grant costs of the motion. Brevoort v. Warner, 8 Pr. R., 327. 

Costs of Inspection. 

In England the costs of inspection must be paid by the party 
seeking it Hill v. Philip (7 Exch. 232). This is reasonable, unless 
the labor or expense is trifling, and in Brevoort t. Warner, 8 Pr. R., 
321-7, the order was that the party asking for copies should pay for 
them, unless the other party preferred allowing him to take copies 
without charge. 

Order for Inspection, how Enforced. 

An attachment will not be allowed against a defendant who 
neglects to deposit a paper in pursuance of a rule of court, granted on 
the application of a plaintiff to obtain a discovery. Birdsall v. Pixley, 
4 Wend., 196. 

The power of the court is limited to nonsuiting a plaintiff, or strik- 
ing out a plea [answer]. lb. 



§ 390, pp. 396, 397. 

A party to the action cannot be compelled by service of a subpoena 
•duces tecum issued ex parte without any order of a court or a judge, to 
produce his books and papers on the trial. Trotter t. Latson, 7 Pr. 
R., 261 ; but in * subsequent case, Bonesteel v. Lynde, 8 Pr. R„ 226, 
Welles, J., held that by the true construction of section 390 of the code, 
a party to an action may at the instance of the adverse party, be com- 
pelled by the process of subpoena duces tecum, not only to appear at 
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the trial and submit to a personal examination, but to produce papers 
and books in his possession, precisely as any other witness may be so 
compelled. And a witness, when properly subpoenaed, is as much 
bound to produce books and papers in his possession as evidence, as to 
testify orally, and his neglect of either is a contempt of court 

In an action for a divorce for adultery, the defendant cannot be 
examined as a witness for the plaintiff. Arborgast v. Arborgast, 8 Pr. 

A party to the suit who is made a witness by statute is to become 
such under the same requisitions and restrictions as any other witness. 
He must be of sane mind, of sound memory, of suitable age, willing to 
be sworn, and capable of taking an oath. Arnold v. Arnold, 13 Ver- 
mont R., 370. 



§ 897, p. 400-401. 

The examination as a witness of a party named as a defendant, but 
not served with process, will not authorize the examination of a plaintiff 
as a witness on behalf of himself and his co-plaintiffs. Robinson v. 
Frost, 14 Barb. S. 0. R., 536. This was held in a case in which two 
persons (Frost and Rider) were named as defendants ; but Frost, only, 
was served with process. On the trial, Rider was called as a witness, 
and testified on behalf of Frost One of the plaintiffs then offered him- 
self as a witness on behalf of himself and his co-plaintiffs ; and it was 
held that he could not testify, because the party not served with process 
was not in fact a party to the action, and this section did not, therefore, 
apply. lb. 

Where on the trial of an action against two persons for a joint 
assault, no evidence appears against one of them, he is entitled to be 
discharged for the purpose of being examined as a witness for his co- 
defendant. Lobar v. Koplin, 4 Corns., 547. 



§ 399, p. 402-410. 

Since the code took effect, an agent is a competent witness against 
his principal, although the effect of his testimony is to discharge himself 
from a written contract which he has entered into in his own name, 
and to charge the principal as a party to the contract. Fenly v. Stew- 
art, 5 Sand. S. C. R., 101. 
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The widow of an intestate, in an action brought by the administra- 
tor for the recovery of a debt due to the estate, is a competent witness. 
The suit is not for her immediate benefit within the meaning of those 
words in the code. Megary v. Funtis, 5 Sand. S. 0. R., 376. 

One of several co-executors, who are joint defendants in a suit, is 
not a competent witness for his co-defendants ; for where a party is so 
situated that his testimony must necessarily accrue to his own benefit, 
and operate in his own behalf, as well as that of his co-defendants, he 
cannot be examined as a witness for them, and he can be so examined 
only when his testimony can be used for the other parties, without 
being available to him. Fort v. Gooding's Erf re. (Court of Appeals, 
Oct., 1852) 5 Mon. L. R., N. S., 407. 

In the code of procedure of the State of Ohio, are copied verbatim, 
sections 398 and 399 of the New York code ; and under the Ohio code 
it has been held, that directors and stockholders of a bank, are compe- 
tent witnesses for the bank, in a suit to which it is a party. Lawson v. 
Farmers 1 Bank of Salem, 1 American Law Register, 617. 

In an action against a moneyed corporation, the defence is not made 
for the " immediate benefit " of a stockholder, and he is therefore, under 
the Ohio statute (48 Laws, 33 ; Curwen's Statutes, chapter 975), a 
competent witness for the corporation. Little Miami B. R. Co. v. 
Martin, 5 West. Law Journ., N. S., 54. 

The rule that a party may divest himself of the character of a 
party by divesting himself of the cause of action, is technically unob- 
jectionable. But, however faultless it may be in form, it is proved by 
experience to be intolerably mischievous in its consequences. Poet v. 
Avery, 5 Watts <fe Serg., 510. 

An assignment of a cause of action which is merely colorable, shall 
not divest the title of the plaintiff so as to make him a competent 
witness, whatever its legal effect between the parties may be ; and 
every assignment is to be deemed- colorable when no other motive for 
it can be made to appear. Poet v. Avery, 5 Watts <fe Serg., 5 09. 

In an action against two persons, as acceptors of a bill of exchange, 
it appeared that the bill was accepted by the defendants in the name 
of " Canning, Pearson <fe Co.," and that at the time of the acceptance, 
the firm of u Canning, Pearson & Co." consisted of the defendants 
sued and one A. W. Pearson ; and that since the acceptance of said 
bill, said firm had dissolved partnership, — held that A. W. Pearson was 
a competent witness for the acceptors sued. Bean v. Canning, 10 Leg. 
Obs., 248 ; and per Woodruff, J., " There can be no doubt that the pro- 
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posed witness was prima facie interested in the event of the suit, and 
would for that reason have been incompetent to testify under our 
former rules of evidence. But that alone is not now the test of com- 
petency. On the contrary, that mere pecuniary interest in the result 
shall not exclude a witness, is the express provision of section 898 of 
the code. Formerly the question was, Will the proposed witness gain 
or lose by the event ? Now the inquiry is by the 399th section, Is 
the suit defended for his immediate benefit ? In one sense, every suit 
is defended for the benefit of the person who is interested, to defeat 
a recovery. But the legislature have thought proper to make the 
question whether his benefit will be immediate or not, the criterion. 
There is great difficulty in assigning to this language a precise mean- 
ing, which shall furnish a clear guide in all cases. The word immedi- 
ate would seem to be used in contradistinction to secondary and 
contingent. Hence it has been held in England, under a similar law, 
and in this State, that one who idemnifies a defendant against the 
result, or against costs, is not excluded. (Sage v. Robinson, 1 Code 
Rep., 55 ; Farmer? and Mechanics' Bank v. Paddock, lb., 81.) So of 
the bail for defendant ( Wickes v. Farnum, 1 Code Rep., 55), and a 
stockholder in a corporation, ( Washington Bank v. Palmer, 2 Sand. 
S. C. R., 686, and the like cases in principle, N. Y. and Erie R. R. 
Co. v. Cook, lb., 732 ; Bank of Charleston v. Emetic, lb., 718) in which 
last case the court say that in respect to a witness for the plaintiff, the 
section 399 only applies to a person into whose hands the money 
collected in the suit will necessarily go when received, or who might 
take it from the sheriff or the plaintiff's attorney as his own, and not 
where the money cannot immediately, though it may ultimately, go 
into his hands. See also cases collected in Voorhies' edition of the 
Code, pp. 403, 404 (2d and 3rd edit.). It may be difficult to express 
in the form of a distinct proposition, or definition, a rule which will 
apply to all cases. But to my mind it seems that as to a witness 
offered by a defendant where the plaintiff cannot have execution of his 
judgment against the witness himself, nor against property to which 
he has the legal or equitable title, the suit cannot be said to be de- 
fended for his immediate benefit ; or, perhaps it would be better to say, 
that where the judgment does not by its own force, unaided by any 
additional or extrinsic fact, entitle the plaintiff to have property of the 
proposed witness in satisfaction, the witness is not incompetent ; for if 
the plaintiff in order to obtain such property of the witness will be 
compelled not only to show the judgment, but also to show a liability 
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arising out of some relation of the witness to the claim, which the 
judgment neither proves nor implies ; the benefit to the witness is not 
immediate but contingent, or at most only consequential.'' lb. 

Examination of Aesignor of Came of Action, 

By the true construction of this section, the assignor of a cause 
of action is not to be admitted as a witness on behalf of any person 
deriving title through or from him, unless at least ten days' notice of 
such intended examination of the assignor, specifying the points upon 
which he is intended to be examined, shall have been given in writing 
to the adverse party. The requirement of ten days 9 notice is general, 
and applies to all cases in which the assignor is to be examined in be- 
half of the party deriving title through him. Knicherbacker v. Aldrich, 
1 Pr. RJ1. 

"The 309th section of the code is obscurely framed. The section 
renders the assignor a competent witness on behalf of his assignee ; but 
permits the adverse party, when the assignor is thus examined, to testify 
as a witness to the same matter in his own behalt Thus far, there is 
no room for mistake as to its meaning. The remaining sentence is so 
constructed that it is doubtful whether the ten days' notice is an indis- 
pensable preliminary to the examination of the assignor in all cases, or 
whether it is only intended to be confined to those mentioned in that 
sentence. The cases mentioned in that sentence, are of actions brought 
by the assignee of one party, against an assignee, or against the 
executor or administrator of the other contracting party. In these 
cases, beyond doubt, the assignor can not be examined unless the other 
party to the contract is living and his testimony can be procured, nor 
unless at least ten days' notice of such intended examination of the 
assignor, specifying the points upon which he is intended to be exam- 
ined, shall be given in writing to the adverse party. * * * * 
The policy of the section is that the right of examination shall be re- 
ciprocal, and that ten days' notice of such intended examination shall 
be given by the one party to the other, and of the points to which the 
examination is to be directed, so* as to avoid surprise. This is full as 
important in an action by an assignee against the other party to the 
contract, as where the action is brought against the assignee of such 
other party. The defendant cannot know that his adversary will exam- 
ine the assignor as a witness, unless he gives notice. The law does not 
require the parties personally to attend the trial. If the construction 
be given to the section which dispenses with notice where the action is 
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brought against a party to the contract, it will be necessary for parties 
always to attend in person on the trial, with their books and memo- 
randa, to refresh their recollection. If the last clause of the last sen- 
tence may be so construed as to qualify the right of calling the 
assignor in all cases, it will greatly mitigate the evil, if not remove it 
entirely. The sentence is elliptical. First, the assignor shall not be 
admitted in an action against an assignee, 6zc, unless the other party 
to the contract is living and can be produced. This refers to a single 
class of cases. Second, nor shall such assignor be admitted unless at 
least ten days' notice, &&, and specifying the points <fcc, shall be given in 
writing to the adverse party. This is general, and applies to all cases 
in which this species of testimony is desired by either party. If this 
be not the construction, the last clause requiring notice is wholly in- 
operative when the other party to the contract, or thing in action, is 
dead, or his testimony cannot be procured. But by adopting this 
construction full effect is given to every part of the section." Per Wil- 
lard, J., in Knickerbocker v. Aldrich, supra. 

The notice of an intended examination of the assignor of a chose in 
action or contract, must specify the points upon which it is intended to 
examine him. Falon v. Keese y 8 Pr. R., 341 ; and where in an action 
by an assignee of a cause of action the plaintiff gave notice " that Wil- 
liam Eeough has assigned to me a contract or agreement made and 
entered into between you and said Eeough, on or about the I Oth of 
April, 1852, whereby, <fec., [describing nature of contract] and further 
take notice that on the trial of this cause I shall examine the said 
William Eeough on the part of the plaintiff/' — the notice was held 
insufficient, and that it did not entitle the plaintiff to examine his assignor 
as a witness ; and Hand, J., said, l< Not one word is said as to the points 
or subject upon which the examination is to be. It is not even stated 
that the suit was brought on the contract that had been assigned, or 
that anything was, or ever had been due on it No information was 
given whether the examination was to be in respect to the making of 
the contract, or the labor done, or the payments made, or in relation 
to the house and garden, or the assignment, nor, indeed, that the exa- 
mination will be in relation to the contract at all. This practice of 
assigning demands not negotiable, for the purpose of making the assignor 
a witness, is liable to great abuses ; and there should be, at least, a 
substantial compliance with the statute." lb. 

" The provisions of the code did, however, subvert two rules of the 
common law — that which put it out of the power of an assignee of a 
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chose in action not negotiable to maintain an action in his own name, 
and that which forbade a witness interested in the event of the action 
to give evidence on the trial. To the introduction of these innovations 
we are indebted for section 399. The suppression of one evil created 
another more formidable still. A simple deed of assignment substi- 
tuted another person as plaintiff; and the assignor, still having an inter- 
est in the subject assigned, became a witness, and gave evidence in 
respect to transactions and events of which no one had any knowledge 
but himself and the defendant To place the real parties to the contro- 
versy on a level, and enable them both to speak, section 399 was 
adopted as an amendment, and has probably neutralized the mischiev- 
ous consequences which followed the change referred to : until time and 
experience shall introduce a more just and comprehensive spirit into the 
new By tern, the operation of section 399 should not be enlarged by judi- 
cial construction." Brown J. in Van Wicklen v. Paulson, 14 Barb. S. 
C. R., 657. 

Rent not yet due is not a chose in action. It is a part of the realty, 
and passes as such with the estate ; and, therefore, where the owner of 
land executed a lease thereof for a term of years, and during the exist- 
ence of the term, sold the land to another, and conveyed the same by 
deed, subject to the lease, the rent which had not yet accrued did not 
go to the grantee by assignment from the grantor, but he took it as an 
incident of the estate in reversion ; and the right of the grantee to main- 
tain an action in his own name for rent subsequently accruing due, 
would not depend upon the code, but upon rules of proceeding which 
existed long before the code took effect (1 R. S., 739, s. 146 ; ib., 747, 
s. 23.) In such a case the grantor is not, therefore, in respect of such 
rent, the " assignor of a thing in action or contract " within the meaning 
of section 399 of the code ; and hence, if he is examined as a witness 
for the plaintiff; in an action brought by such grantee, against such les- 
see for rent accruing due subsequent to the grant, this will not entitle 
the defendant to offer himself as witness in his own behalf. Van Wick- 
len v Paulson, 14 Barb. S. C. R., 654. 

Examination of parties and witnesses on commission. 
The superior court held that it was inexpedient to grant the process 
of that court to compel the attendance of witnesses to be examined un- 
der a commission from a foreign country, the ease not being provided 
for, by statute. In re the petition of Jay, 5 Sand. S. C. R. 674 ; but 
the supreme court granted the process required. lb., 680. 
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An application for a commission, in any action at law in the supreme 
court, to take the testimony of witnesses not residing within this State, 
may be made in vacation or term time to any justice of the supreme 
court or county judge at chambers, in the county of his residence, not- 
withstanding the venue in such cause shall not be laid in the same or 
an adjoining county. Laws of 1847, ch. 470, s. 16 ; 2 R. 8., 4 ed. y 
375, s. 57. 

When there shall be a motion or other proceeding in the supreme 
court in which it shall be necessary for either party to have the deposi- 
tion of any witness who shall have refused voluntarily to make his 
deposition, the court may direct a commission to be issued to one or 
more persons, inhabitants of the county in which such witness resides, to 
take his testimony. Such witness may be subpoenaed to attend and tes- 
tify before such commissioners, in the same manner as before referees, 
and with the like effect ; and obedience to such subpoena shall be en- 
forced in the same manner. 2 R. S., 4 ed., 785 ss. 24, 25. 

Examination de bene esse. 

A party to the suit is a competent witness to prove the absence from 
the State of a witness whose testimony has been taken conditionally. 
Harris v. Ely, Court of Appeals, Dec. 1852. 

Examination of witnesses on interrogatories by consent. 

On and after the first Monday of July, 1847, the testimony of any 
competent witness may be taken in this State to be used in any civil 
suit or proceeding, on an agreement in writing to that effect being made 
between the parties, their attorneys or solicitors, and on interrogatories 
to be agreed upon in the same manner. Said testimony may be taken 
before a judge of any court of record of this State, or local officer elected 
to discharge the duties of county judge, or a justice of the peace of this 
State, who shall, before the interrogatories are put to him, publicly ad- 
minister an oath to the witness that the answers given to said interrog- 
atories shall be the truth, the whole truth, and nothing but the truth, 
and the testimony shall be duly and carefully reduced to writing by 
the officer, and read to the witness, and subscribed by him and certified 
by the officer. The testimony so taken, together with the interrogato- 
ries, shall be filed with the clerk of the court in which the suit or pro- 
ceeding shall be pending ; and, if in the supreme court and taken in a 
suit or proceeding at law, the same shall be filed with the clerk of the 
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county in which the venae is laid ; if in equity, with the clerk of the 
county in which the suit or proceeding shall be pending ; and if before 
any court or officer having no clerk, then with said court or officer. 
And said testimony may be used in evidence on any trial or hearing of 
such suit or proceeding ; and every objection to the competency or cred- 
ibility of said witness, or to the competency and relevancy of any 
answer given by him, may be made in the same manner and with the 
like effect as if such witness were personally examined at such trial or 
hearing. Laws of 1847, ch. 280, s. 78 ; 2 R. S., 4 ed., 874, a. 50. 



§ 400, pp. 410, 411. 

The allowance of a warrant of attachment is clearly within the defi- 
nition of an order. Bank of Lansingburg v. McKie, 7 Pr. R., 864. 

Is the decision on a demurrer an order or a judgment ? see in note 
to section 807, page 209, ante. 



§ 401, pp. 411, 415. 

The county in which a motion should be made is not a question of 
jurisdiction. Oilier v. Hoyt, 7 Pr., 265. 

A county judge has power under this section to make an order 
staying proceedings on a judgment entered upon a report of referees, but 
not to stay proceedings after verdict. This section evidently intended 
to restrict the word verdict to the finding of a jury. Otis v. Spencer, 8 
Pr. R., 171. " The theory was, and suppose is still, that where an action 
had been tried, and a verdict obtained under the direction of a justice 
of the supreme court or circuit judge, no functionary of a lower grade 
than those ought to be allowed to prevent the successful party from pro- 
ceeding to obtain the effect of his verdict Where a party wishes to 
review the proceedings at the trial, and to stay his adversary in the 
meantime, application for such stay should be made to the justice before 
whom the trial was had, except under very special circumstances. But 
these reasons are not supposed to apply to the case of a report of a 
referee." lb., per Welles, J., but see infra. 

In the case of The Steam Navigation Co. v. Weed, 8 Pr. R., 49, 
the issues were tried before a referee, who reported in favor of the de- 
fendants. Judgment was entered on this report Subsequently the 
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plaintiffs served a notice of appeal ; and an order made by a justice of the 
supreme court out of court, staying defendants' proceedings on the 
judgment pending the appeal. The order was made without notice to 
the defendants. On motion, Harris, J., set aside the order, saying, 
"The court may, if it think fit, make an order (staying the proceedings) 
without requiring notice to the advene party ; but when the application 
is made to a judge out of court, the most he is authorized to do is to 
make an order that the adverse party show cause before himself or some 
other judge, or some court having authority to entertain the application 
why the proceedings should not be stayed until the case can be heard 
and decided upon the appeal, and staying proceedings in the meantime. 
The last paragraph of the 401st section of the code is as applicable to 
such an order as any other. The order staying proceedings in this case 
therefore, was unauthorized." 

A judge at chambers has no power to grant a series of twenty-days 
orders, ex parte, staying proceedings. Sales v. Woodin, 8 Pr. R., 349. 

An order to stay proceedings, to render it effectual, must be accom- 
panied by a notice of motion. An order to stay proceedings for a given 
number of days is never proper. It should always be limited by the 
time when the party can make application for the relief he seeks. lb. 

Where a defendant obtained two consecutive ex-parte orders, simply 
« that the plaintiff's proceedings be stayed twenty days." On applying 
ex parte for a third order to the like effect, Harris, J., observed : u Such 
practice is a clear violation of the spirit if not the letter of section 401. 
The obvious intention of the legislature was that the power of a judge 
to arrest the proceedings of a party by an ex parte order should be 
limited to twenty days. To effect a stay for a longer time by a series 
of orders each by itself within the statutory limit, but in the aggregate 
exceeding that limit, is but an evasion of the statute. It is but an 
attempt to accomplish indirectly what could not be done directly. The 
evil against which the legislature intended to provide, by thus restrict- 
ing the power of the judge in granting an ex parte order, is increased 
rather than diminished by sanctioning such a course of proceeding. 
The plaintiff's attorney would have been justified in disregarding each 
of these twenty-day orders ; certainly the last one [query ? see post in 
this note] ; for in granting it the judge must be held to have exceeded 
the jurisdiction conferred upon him by law. These orders were void 
for another reason. It is a well-settled and long-established rule, that 
an order to stay proceedings, in order to render it effectual, must be 
accompanied with a notice of a motion. (Roosevelt v .Fulton, 5 Cow., 
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438 ; Graham's Pr., 680 ; Schenk v. McKie, 4 Pr. Ft, 246.) The order, 
as was said in Chubbuck v. Morrison (6 Pr. R. 367), is only a means 
to an end. The end to be obtained by the stay of proceedings must be 
indicated in the notice that accompanies or precedes the order. Hence 
it is that an order to stay proceedings for any given number of days is 
never proper. It should always be limited by the time when the 
party can make application for the relief he seeks." So where a party 
on the authority of Livingston v. Wilkes, 1 Code Rep., N. 8 n 10, made 
an ex-parte application for a further stay of proceedings, on the expira- 
tion of a prior order granting a stay for twenty days ; Duer, J., refused 
the application, and said, " I cannot follow the decision that has been 
cited : the meaning of the code is (s. 401) that there shall be no stay of 
proceedings beyond twenty days, except upon notice to the adverse 
party ; and whether a stay exceeding the time limited be granted by a 
single order or by successive orders, is immaterial. The intent of the 
provision is as much violated in the one case as in the other, nor do the 
words force us to adopt a different construction. A second order ex- 
tending the stay twenty days beyond the twenty first allowed, is as 
truly an order to stay proceedings for a longer time than the code per- 
mits, as a single order for forty days." Anon^ 5 Sand. S. C. R., 656. 

In Hempstead v. Hempstead, 7 Pr. IL, 8, it was held that an order 
of a judge staying proceedings twenty days, when served with the affi- 
davit on which it was granted, though unaccompanied by a notice of 
motion, cannot be treated as a nullity. The proper remedy is by 
motion to vacate or set aside the order. 



§ 403, pp. 416, 417. 

Every county judge within the county in which he shall have been 
elected, shall have power, and it shall be his duty, to perform all such 
duties and to do all such acts when not holding a county court as might 
have been done or performed by the laws in force on the 12th of May, 
1847, by the judges of the common pleas, or by any one or more of 
them, at chambers or otherwise, when not holding court, or by any such 
judge being of the degree of counsellor of the supreme court, and act- 
ing as a supreme court commissioner. — 2 R. &, 4 ed. f 385, *. 24 ; Laws 
o/1847, ch. 470, s. 27. 
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m 

§ 405, pp. 417, 418. 

The provision in this section requiring the affidavit on which the 
order is made, or a copy thereof to be served with a copy of the order, 
relates only to orders granted in actions, enlarging the time within 
which any proceeding may be had, and does not therefore apply to an 
order under section 292. Ghreen v. Bullard, 8 Pr. R., 315. 

The court has no authority to allow an appeal to be brought after 
the time limited by statute has expired. The People v. Eldridge, 1 
Pr. R., 108. 



§ 406, p. 418. 

This section does not apply to proceedings on mandamus. The Peo- 
ple v. Dikeman, 1 Pr. R., 124. 

The title of an affidavit embraces the name or style of the court as 
well as the names of the parties. Hence an error in the name of the 
court, when it is certain that the opposite party has not been misled by 
it, is to be disregarded. Bowman v. Sheldon, 5 Sand. S. C. R., 657. 
And where it was objected to an affidavit that it was entitled in the 
supreme instead of the superior court, and it was admitted there was no 
other suit between the parties, the court said, " Following the words 
of the code, I think 1 am bound to say that this affidavit is just as valid 
and effectual as if it were duly entitled. As this is the only suit between 
the parties, the plaintiff could not have been misled by the error in the 
name of the court. He knew at once that it was a clerical mistake. 
He knew that the affidavit refers to this action, and was meant to be 
used in support of this motion. I cannot regard the observations of 
Bronson, J., in Clickman v. Clickman (1 Corns. 610), as a positive deci- 
sion of the court of appeals, for in that case the error in the name of the 
court was in the notice as well as in the affidavit, and it was truly said 
that such an error is not helped by the code. Here the notice is cor- 
rect, and by its accuracy demonstrates and corrects the mistake in the 
affidavit to which it refers. Nor can I consent to so narrow a construc- 
tion of section 406 as to limit its application to the cases in which the 
error or defect is in the names of the parties. The title of an affidavit, 
I think, embraces its entire heading ; that is, the name or style of the 
court as well as the names of the parties, and to give effect to the inten- 
tion of the legislature the words defective title must be understood in 



l. 
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their broadest sense ; that is, as equally applying whether the title be 
inaccurate as merely incomplete, or as positively erroneous. The plain 
meaning of the code it seems to me is, that an affidavit is in all cases to 
be deemed sufficient as to its form, which refers intelligibly to the action 
or proceeding in which it is made ; and the question as to its admissi- 
bility is, therefore, settled when the court is satisfied that the party 
upon whom it was served could not have been misled." lb. per 
Duer, J. 

Where, after a motion had been heard and decided, it appeared that 
the affidavit used to oppose did not contain any jurat or signature of 
any officer before whom sworn, leave was granted to the party to re- 
swear the affidavit 8 Pr. R., 187 n. It must be presumed that the 
judge was satisfied that the affidavit had in fact been sworn, and thai 
the omission of the jurat and commissioner's signature was unintentional 
and the result of accident This circumstance illustrates the danger of 
the rule that when a party is required to serve copies of his affidavit, the 
copy served need not contain a copy of the jurat and of the signature of 
the party before whom the affidavit was sworn. Graham v. MeCovn^ 
1 Code Rep., N. 8., 43. 



8 407, p. 419. 

The 407th section prescribes the manner of computing time, in all 
cases where any act is to be done within a limited time. That is, the 
first day (of sen-ice) is excluded and the last day included. Therefore 
a five days' notice served on Wednesday for the following Monday, is a 
good five days' notice. The intervening Sunday cannot be excluded. 
(See 4 Pr. R., 28, adverse.) Where the last day falls on Sunday, the 
day following is the last day of limitation. (See 3 Pr. R., 412.) Tay- 
lor v. Corbiere, not yet reported, will appear in 8 Pr. R. 



§ 408, p. 420. 

A notice of motion is in effect a summons to appear in court, and 
cannot be served on a Sunday. Field v. Park, 20 Johns. R., 178. 
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§ 410, p. 421. 



It seems that if an answer is served by mail, and the postage is not 
paid, the plaintiffs attorney may return the answer and enter judgment 
as for default of an answer. Van Benthuysen v. Lyle, 8 Pr. R. 312. 



§ 412, p. 422. 

This section applies to a notice of appeal. Dorlon v. Lewis, 7 Pr* 
R. 132. 



§ 414, p. 422. 

" This provision does not embrace provisional remedies. These are 
not ordinary proceedings within the sense of the term as used in this 
section. Though a defendant has appeared, he is not entitled to notice 
of an application for an order to arrest him. Neither is he entitled to 
notice of an application for injunction, before he has answered." Per 
Harris J. in Becker v. Hager, 8 Pr. R. 69. And the service of an 
injunction, obtained after a defendant has appeared by attorney in the 
action, on the attorney, instead of on the defendant is a defective service ; 
but it furnishes no reason for setting aside the injunction order. lb. 

After a defendant has appeared in the action, an application by the 
plaintiff for leave to amend must be on notice to the defendant. Hewitt 
v. Howell, 8 Pr. R. 346. 



§ 417, p. 423. 

u This section, Kke the 414th, applies to the ordinary proceedings in 
the action. Service of an injunction upon the attorney might be suffi- 
cient as a notice to him of the plaintiff's rights, but it could never be 
made the foundation of a proceeding against the defendant for its viola- 
tion. Per Harris, J., in Becker v. Hager, •< Pr. R. 69. See supple- 
mental note to § 414. 

§ 419, p. 423. 

A summons, complaint and order of arrest were delivered to the 
sheriff, and he verbally deputed a person not his usual deputy, to serve 
18 
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them, who did so, and the sheriff made a return that he (the sheriff) 
had served them, and had the undertaking of the defendant ; held that 
the return was conclusive in that suit, as to the facta stated in it The 
Col Ins. Co. y. Force, 8 Pr. K, 353. 



§ 425, p. 425. 
See supplemental note to § 407, ante. 

§ 426, pp. 425, 426. 

The charter of the city of New York may he read as evidence from a 
volume printed by authority of the common council, whether it was 
printed prior or subsequent to the act of April 17th, 1832. The char- 
ter may be so read on a trial involving the title to lands, the statute 
making no distinction in regard to the purposes for which it may be 
read. Such proof of the charter is prima facie only. Howell v. Rug- 
glee, 1 Selden 444. See Laws of 1832, p. 251. 

Foreign laws are regarded s& facts, and should be alleged and proved 
like other facts of which the courts do not take judicial notice. Monroe 
v. Douglass, 1 Selden, 447. 



§ 427, pp. 427, 428. 

A foreign corporation is not authorized either by the revised statutes 
or the code to sue another foreign corporation in the courts of this State 
by attachment, unless the cause of action has arisen, or the subject of 
the action is situated, within this State. Western Bank v. City Bank 
of Columbus, 7 Pr. B. 238. 



*§438, p. 432. 

The provisions of the statute under which a successor in office may 
apply to a justice of the supreme court to compel his predecessor to 
deliver over to him the books and papers appertaining to his office, 
apply as well to superintendents and collectors of tolls on the canals, as 
to other officers. In case of proceedings under that statute against a 

J 



§ 448.] PAimnoN. 275 

collector of tolls on the canals, it is not necessary to show that any 
notice has been served by a canal commissioner. In re Cobee, 8 Pr. 
R., 867. 

No proceedings can be had to compel the delivery of books and 
papers belonging or appertaining to a public officer until a judgment of 
ouster has been regularly entered against the person executing the 
duties of the office. In re Welch, 14 Barb. S. C. R., 896 ; S. C. 7 
Pr. R., 173. 

An allegation, in a petition for an order to compel such delivery, 
that judgment was rendered and duly perfected in an action in the 
nature of a quo warranto brought by the people to try the right of an 
individual to an office, on such a day, without stating in what court 
the judgment was rendered, or whether under the direction of a single 
judge, or at a special or a general term, is not sufficient, if the facts are 
denied. lb. 

Upon the rendition of a regular judgment of ouster in* the suit of 
the people against a public officer, and in favor of another individual 
for the office ; the officer becomes actually ousted, and excluded from 
office, and the party declared to be entitled, upon taking the official 
oath, and filing his bond (when required) becomes eo instants invested 
with the office, and entitled under section 437 of the code, to demand 
and have the books and papers appertaining to the office. In re Welch, 
7 Pr. R., 282. 

An appeal from the judgment of ouster cannot in any way operate 
as a stay of proceedings. lb. 



§ 448, pp. 434, 435. 

"Any of the proceedings in partition may be had at a general or 
special term of the supreme court, except the trial of issues of fact ; 
and such issues may be tried at a special term of such court, by the 
justice or justices holding the same, by consent of all the parties in 
the cause, and pursuant to the provisions of the- 80th section of chapter 
280 of the laws of 1847, entitled, ' An act in relation to the judiciary,' 
passed May 12, 1847. w Laws of 1847, ch. 470, s. 14. Query— If 
repealed by the code. 

In partition cases, where two or more of the parties interested desire 
to have their shares set off to them, to be enjoyed in common (Laws of 
1847, p. 557, s. 4), an order of reference will be made for that purpose. 
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The statute contemplates that the provisions for setting apart the shares 
of those who desire to remain without partition, shall be made before 
the final decree is made. Northrop v. Anderson, 8 Pr. R., 351. 

An action for partition cannot be maintained by a person, whatever 
his title, unless he is actually or constructively in possession of the 
premises sought to be divided, or part of them. Johnson v. Valentine, 
Court of Appeals, October, 1852; Stryker v. Lynch, 11 Leg. Ob&, 
116. 

In proceedings for the partition of land, either at law or in equity, 
it is not necessary, though in most cases it is advisable, to make per- 
sons parties who are entitled only to dower in the premises, which has 
not been admeasured, and which extends to the whole of the premises 
of which partition is sought Tanner v. Niks, 1 Barb. S. C. R. 560. 

If the dower extends to the whole of the premises held in common, 
there is no reason for making the doweress a party, except where a 
partition of the premises cannot be made without great prejudice to 
the owners thereof, and a sale therefore becomes necessary ; in which 
case there is a manifest propriety in making her a party, as the purcha- 
ser will hold the land purchased by him, free and discharged from the 
dower interest ; provided the doweress has been made a party. lb. 

In that case the doweress is obliged to contribute to the costs, 
because they are to be paid from the proceeds of the sale, and the 
residue is to be distributed. lb. 

But where an actual partition and division of the land among the 
joint tenants and tenants in common takes place, the judgment or de- 
cree in partition will not affect the tenant, or person having a claim aa 
tenant in dower to the whole premises. lb. 

The statute does not, in any case, contemplate a setting off or 
admeasurement of a dower interest in a partition suit. lb. 

Method of apportioning the cost of a partition suit, among the sev- 
eral parties to such suit. lb. 



§ 460, p. 440. 

In an equity suit commenced before the code took effect, the mode 
of reviewing a decision of a single judge, is by an appeal and not by a 
rehearing. GilchrUt v. Stevenson, 1 Pr. R., 273. 
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§ 489, pp. 442, 443. 

Under this provision, the former practice of the court for the correc- 
tion of errors must govern in the court of appeals, where neither the 
rules of the court of appeals nor the provisions of the code are incon- 
sistent therewith. Hastings v. McKinlty, 8 Pr. R., 175. 



§ 471, pp. 443, 445. 

This section exempts from its operation summary proceedings to 
recover possession of land ; and in case of such proceedings before a 
county judge, the judge has no authority to try the issue without a 
jury. Benjamin v. Benjamin, 1 Selden, 383. 



APPENDIX. 



RULES OF COURT. 

The rules of the court ought not to be used for purposes of oppres- 
sion, or in order to bring about a determination of the case upon 
technicalities, at the expense of the substantial merits. MickUthvsaiU 
f. Rhodes, 1 Barb. 8. G. R. 57. 



RULES OP COURT OF APPEALS. 

Rule II (2) 

Unless the respondent can show some delay or inconvenience in not 
making the return in pursuance of this rule, or not serving the copies of 
the case as required by rule 7, the defaults taken under those rules 
should be relieved against upon terms, in all cases where it appears 
that .the appeal is brought in good faith. Waterman v. Whitney, 7 
Pr. R. 407. 



Rulb VH. 

Where, after the respondent had entered an order under this rule, 
dismissing the appeal for want of prosecution, and the cause had been 
remitted to the court below, the appellant moved to set aside the said 
order entered by the respondent, and per Curiam, u Although the 
respondent has been regular, the appellant would be relieved on terms 
if we had power to grant it ; but as the cause has been regularly remit- 
ted to the supreme court, we no longer have jurisdiction, and cannot 
grant relief. The only remedy is a new appeal." Dresser v. Brooks, 
2 Corns. 561. 

See note to Rule II. supra. 
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RULE IX. 

Will the coujt take notice of any matter not raised by the points 
submitted ? Dollaway v. Turrill, 26 Wend. 398 and 403. 



Rule XVI. 

It has been decided by this [superior] court upon full consideration, 
that after a remittitur has been regularly filed, and an order entered to 
carry into effect the judgment of the appellate court, the order will not 
be vacated, and the remittitur taken from the files, without some sug- 
gestion from the appellate court itself that the remittitur does not 
conform to its judgment, or has been irregularly issued. Seldon v. Ver- 
milyea, 3 Sand. S. 0. R. 683 ; Bogardus v. RosendaU Manufac. Co., 
11 Leg. Obs. 126. 



Miscellaneous Practice at the Terms of the Court, not included in ike 

Rules. 

All the terms are held at the capitol, in the city of Albany. Four 
argument terms in a year. 

The court opens at 10 o'clock, A. M. on the first Tuesday oi Janu- 
ary, fourth Tuesday of March, third Tuesday of June, and the last 
Tuesday of September. 

A term for consultation and decisions, to finish up the year's busi- 
ness, is held in the latter part of December in each year. 

The chief judge has control of the calendar. All propositions in 
reference to the arrangement or disposition of causes should be ad- 
dressed to him. (The other members of the court are usually con- 
sulted.) 

Causes struck off under the rule are not included in the ten called 
each day under the rule. 

The clerk publishes in the newspapers at Albany, all the proceed- 
ings of the court each day, during the term. 

A cause, when ready on both sides, may be submitted upon printed 
arguments and points, on any day during the term. 

When causes are decided at the close of each term, the opinions 
are delivered to the reporter— not to the clerk. In cases of mo- 
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tions, the opinions are usually left with the clerk among the motion 
papers. 

Tuesdays and Fridays of each week are motion days. ' 
. The court usually adjourn for the term on Friday of the fourth 
week. 

Causes argued or submitted are usually decided at the close of the 
next succeeding term. 



SUPREME COURT RULES. 



Rule 8. [8.] 

This application may be bo framed as to embrace a discovery under 
the code, and the production of papers under the rules, Snell v. Clarke, 
1 Pr. R., 158. 



Rule 12. [12.] 

It should be observed that an inquest can be taken at the circuit, in 
actions out of their order on the calendar, only in cases in which they 
were heretofore allowed. This limitation first appeared in the rules 
adopted in 1840. It is material, therefore, to ascertain in what case 
such inquests were " heretofore allowed? 

The earliest rule on the subject is to be found in 3 Johns. R., 542, 
as follows : 



General Rule, Nov. 21, 1808. 

u Ordered, that hereafter a plaintiff in any cause, at any circuit 
court or sittings, may at the opening of the court on each day, or on 
such days as the presiding judge shall allow, and before the court shall 
proceed to try any litigated cause, take an inquest, provided the inten- 
tion of the plaintiff to take an inquest shall be expressed in the notice, 
of trial, and unless, (before a jury are empannelled to take the inquest) 
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the party defendant or his attorney shall file with the clerk of the 
circuit or sittings, an affidavit, satisfactory to the judge presiding at the 
circuit or sittings, that such defendant has a good and substantial 
defence, and serve a copy thereof on the opposite party, the defendant 
shall be held liable to pay the costs of the trial, provided the inquest is 
afterwards set aside, together with the costs of the application." 

It will be observed that this rule embraced any cause, and any, as 
there used, is equivalent to every. The 31st of the supreme court 
u rules at law " adopted in July, 1847, is as follows : 

" Inquests in causes may be taken at the circuit out of their order 
on the calendar, at the opening of the court on any day after the first 
day of the circuit, provided the intention to take an inquest is expressed 
in the notice of trial, and a sufficient affidavit of merits shall not have 
been filed and served ; and when an inquest shall be regularly taken, 
the same shall not be set aside except on payment of the costs thereof." 
This rule, like that of 1808, seems to embrace every or any cause on 
the calendar. It does not appear that an affidavit of merits was neces- 
sary in the practice in chancery ; and it seems as if the limitation inserted 
in the rule adopted in 1849, and subsequently in 1852, was intended 
to preserve the distinction between what were formerly known as ac- 
tions at law and suits in equity ; so that in all actions which, prior to 
the code would have been actions at law, it is necessary to file and 
serve an affidavit of merits in order to prevent the cause being taken as 
an inquest but of its order on the calendar ; but no affidavit of merits 
seems necessary in an action which, before the code, would have been 
a suit in chancery. 

The rule adopted since the code, omits the provision as to the terms 
on which an inquest regularly taken is to be set aside ; but it is still the 
practice in all the courts to set aside an inquest regularly taken, on the 
production of an affidavit of merits, and on payment of the costs of the 
inquest, and of the motion to set it aside. 



Rulk 21. [23.] 

A defendant may move for judgment as in case of a nonsuit [dis- 
missal of the complaint] in a cause which has been referred, notwith- 
standing that he has stayed the plaintiff's proceedings until security for 
costs be filed. Champlin v. Petrie, 4 Wend. 209. 

Either party may give notice of hearing before referees ; and where 
both parties notice the cause, neither can charge delay or default upon 
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the other, for not bringing the cause to a hearing. Thompson v. Krider, 
8Pr. R., 248, Per Wells J.; but in Roy v. Thompson (8 Pr. R., 253), 
Bosworth J. t with the concurrence of all the justices of the superior 
court, held " that in order to entitle a defendant to move for a dismissal 
of the complaint, he was not bound himself to notice the cause for trial, 
but might make the motion in all cases where the plaintiff had neg- 
lected to bring the cause to trial according to the course and practice 
of the court. The affidavit, however, upon which the motion is founded, 
must show that the cause was at issue in time to have it noticed, and 
that, at the time for which it ought to have been noticed, younger issues 
had been tried.' 9 

A cause was reached on the circuit calendar, and called on for trial 
by the defendants, who were ready with their witnesses in attendance. 
The plaintiff applied to postpone the trial, but his application was de- 
nied ; he then gave notice of discontinuance, and made a tender of 
costs. Ten days afterwards, but during the same circuit, the judge, at 
the circuit, on reading affidavits and after hearing counsel on both sides, 
made an order dismissing the complaint with costs, and directing an 
extra allowance. From this order the plaintiff appealed, and contended 
that the judge had no jurisdiction to make such order ; and that as the 
order was not moved for when the cause was called, and the cause was 
passed, it was as to that circuit out of court. The appeal was denied, 
and per Curiam : " The universal practice is at variance with the ap- 
pellant's proposition. Motions are continually made at circuit in causes 
which have been passed on the calendar." Moffatt v. Ford, 14 Barb. 
S. C. R., 577. 

Query. Was the dismissal of the complaint a mere order or a 
judgment ? We suppose it was a judgment See Tillspaugh v. Dick, 
8 Pr. R., 33, and supplemental note to § 307. 

On a motion by defendant to dismiss the complaint for the reason 
that the plaintiff did not bring the cause to trial at a previous circuit, 
held that the defendant was not guilty of laches, in moving where but 
one general term had intervened, and no special term having been held 
before that general term, at which the defendant could have noticed the 
motion. Hawley v. Seymour, 8 Pr. R., 96. 

Where the defendant has been offered his costs of circuit, and it 
does not appear that they have ever been made out or adjusted in any 
way, or he prepared to receive them, he is not entitled to a dismissal of 
the complaint for not bringing the cause to trial at the circuit. lb. 
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Rule 25. [28.] 

" Where there are several grounds on which a motion may be grant- 
ed, those on which the moving party means to rely must be distinctly 
stated, either in the notice or in the affidavits that accompany it, and to 
the grounds thus stated the party will be confined upon the hearing. I 
consider this to be the established practice ; and the rule is, in itself so 
reasonable and just, that I have no inclination to depart from it" Per 
Duer, J., in Bowman v. Sheldon, 5 Sand. S. C. R., 660 ; and in that case, 
the judge added, " If there were no other grounds for a denial of the mo- 
tion, than the preliminary objection that the grounds of the motion did 
not appear on the motion papers, I should give the moving party leave 
to renew the motion on amended papers." 

The notice of motion in the case does not specify the irregularity 
complained of, and therefore the plaintiff (the moving party) cannot, 
consistently with the settled practice, avail himself of the objection to the 
plaintiff's proceedings. Per Barculo, J., in Roche v. Ward, 7 Pr. R, 416, 

44 The notice of motion contains no notice that a feigned issue would 
be asked for, but the notice does state that ' they will ask for such fur- 
ther or other relief, as the court may grant' Relief has sometimes 
been granted on a notice as general as this; but I am inclined to believe 
that it would tend to prevent surprise if the court would not listen to a 
prayer until the petitioner has discovered, and is able to give notice of^ 
what he wants." Per Cady, J., in Mann v. Brooks, 7 Pr. R., 457. 



Rule 27. [30.] 

The motion for a new trial on the merits, is not a non-enumerated 
motion. Ellsworth v. Gooding, 8 Pr. R., 4. 



Rule 28. [31.] 

Where the party whose duty it is to furnish the papers, neglects to 
do so, the opposite party should move to have the cause struck from the 
calendar ; he cannot raise the objection when the cause is called to be 
heard. " The cause being on the calendar, and moved to be brought 
on to hearing on notice duly served on the opposite party, the court 
will not hear an objection to the regularity of the proceedings in that 
stage of the cause. If irregularly noticed and placed on the calendar, 
the party objecting has a right to move to strike the cause therefrom; 
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and then all the facts will appear, enabling the court to decide under- 
standingly. The object of the court is to avoid discussions as to the 
regularity of the proceedings, when a cause is called. The decision 
in 16 Johns. 2, proceeds upon this principle, and the case in 6 Cow., 
609, is not at variance with it." Per Sutherland, J., in Townsend v. 
Wheeler, 4 Wend., 197. 

Bulb 37. [40.] 

It is unsafe to admit parol agreements in relation to cancelling judg- 
ments and settling suits, to prevail in opposition to the oath of the 
adverse party, except under very special circumstances. The written 
evidence of what took place should be adhered to and, as a general rule, 
* required of the settlement of a legal controversy. Mulligan v. Brophy, 
8 Pr. R., 135. 

An agreement in writing, signed by a party extending the time to 
answer, is as obligatory, in all respects, as if signed by his attorney. 
Braisted v. Johnson, 5 Sand. S. C. R., 671. 

Rule 39. [42.] 

The motion for discovery of books, &o, must be founded on a peti- 
tion. Dole v. Fellows, I Code Rep., N. S., 146. 

The application to the surrogate pursuant to 2 R. S. 150, s. 5, must 
be by petition. Duiton v. Button, 8 Pr. R., 99. 

To obtain an order that a suit be revived or dismissed, a petition 
must be presented. Williamson v. Moore, 5 Sand. S. C. R., 647. 

Rule 40. [43.] 

A motion to strike out irrelevant or redundant matter, or to correct a 
. pleading, must be noticed before demurring or answering the pleading, 
and within twenty days from the service of such pleading. Roosa v. 
Saugerties and Woodstock Turnpike Road Co., 8 Pr. R., 237 ; Bow- 
man v. Sheldon, 5 Sand. S. C. R., 657. 

An extension of the time to answer is a waiver of all formal objec- 
tions to the complaint, and a bar to a motion to strike out irrelevant 
matter, unless the right to make such motion is expressly reserved. Bow- 
man v. Sheldon, 5 Sand. S. G. R., 657. 

This rule, as plainly applicable, is binding upon the superior court 
Ibid 
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The moving party need not show, in the first instance, that the mo- 
tion ifl made within twenty days. Barber v. Bennett, 4 Sand, S. G. R., 
705 ; Roosa v. Saugertiee and Woodstock Turnpike Road Co., 8 Pr. 
R, 287 ; contra, see Ropers v. Rathbone, 6 ib. 66. 



Bulb 41. [44.] 

On a motion to set aside a complaint exceeding two folios in length, 
on the ground that the folios thereof were not numbered, — the affida- 
vits on which the motion was made each exceeded two folios in length, 
but were neither of them numbered. On the motion it was objected, 
on the part of the plaintiff, that the affidavits on which the motion was 
founded were obnoxious to the like objection as that raised to the com- 
plaint Welles, J., thereupon denied the motion with costs, and said, 

" There is no color of merits in the motion ; and when a party cornea 
into court demanding strict practice, on purely technical grounds, he 
must see to it that his own practice is not obnoxious to similar objec- 
tions to those which he raises to that of his adversary. * * * The 
defendant should have returned the papers, with the objections stated, 
so far as the folios were concerned." 



Rule 63. [67.] 

The court have no jurisdiction to appoint a committee of a lunatic, 
or order a sale of his property upon petition of his friends and relative*, 
before a commission of lunacy has been issued and returned. In re Payn, 
8 Pr. R., 220. 



Rulk 64. [68.] 

When a reference is ordered in an action for a divorce for adultery, 
the defendant cannot be examined as a witness for the plaintiff; and in 
such a case proof must be made before the referee, not only of the fact 
of adultery, but of all the other material facts charged in the complaint; 
if the referee's report is found insufficient, the court may order the 
report to be recommitted to the referee to take further proof, Arbor- 
gaet v. Arborgast, 8 Pr. R., 297. 

" The question in this case is whether the testimony of the defend- 
ant will warrant a judgment for a divorce, and I have no hesitation in 
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deciding that it will not It is an old and familiar rule of the common 
law that husband and wife cannot be witnesses for or against each other; 
and this rule is founded, in part, on public policy. There is a peculiar 
propriety in the rule referred to, in divorce cases. A contrary rule in 
such cases would lead to the greatest frauds and abuses." Per Strong 
J., in Arborgast v. Arborgast, 8 Pr. R., 297. 

In actions for divorce, proof of marriage and the residence of the 
parties is as material as proof of the adultery. 9 Paige, 589 ; 7 7&. f 
689 ; 8 Edw. Ch. R., 377 ; 8 Pr. R., 298. 



Rule 46. 

It seems that filing the notice in a case in which it ought not to 
have been filed, does not render the party filing it liable to an action for 
slander of title. See Gibbs v. Pike, 9 Mees. & W. 351 ; 1 Dowl. N„ 
S., 409 ; 6 Jur. 465 ; Kendall v. Stone, 1 Selden, 14. 

Where the notice of the pendency of the suit filed stated that the 
mortgage was " recorded on the 12th day of November, 1831," but did 
not state where it was recorded. The affidavit of filing the notice stated 
that the deponent "filed in the office of the clerk of Erie county a notice 
of the pendency of the suit, of which a copy, he believes, is hereto sub- 
joined. The copy referred to stated that the mortgage was "recorded 
in the clerlte office of the county of Erie on the 12th day of November, 
1831." Held that the notice, although it omitted to state where the 
mortgage was filed, was, when taken with the affidavit, sufficient to render 
the decree of the court effectual to cut off the equity of redemption of 
judgment creditors. Potter v. Rowland, Court of Appeals, July, 1858. 

The following decision of Judge Roosevelt, made in the case of 
Webber v. Fowler, at special term in November, 1853, has not, we be- 
lieve, been heretofore reported. 

"Prior to the statutory provision contained in the revised statutes 
(2 R. S., 174, s. 76), on the subject of purchases of real estate during 
the pendency of suits, it was the established rule of courts of equity, 
that such purchasers, whether notified or not, took their titles subject to 
the result of the litigation. The rule, although seemingly necessary to 
give effect to chancery decrees, and to obviate the inconvenience of 
a constant change of parties, at times worked great injustice to inno- 
cent persons, and induced at last the interference of the legislature. 

" By the act of 1823 incorporated in the revised statutes, it was pro- 

19 
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yided that, to render the filing of a bill in chancery constructive notice 
to a purchaser of real estate, it should be the duty of the complainant 
therein to file at the same time, with the clerk of the county, a notice of 
the pendency of the suit, and the duty of the clerk to make and keep 
in his office an index, ' with such references to the said notice as will 
enable all persons interested to search his office for such notices, with- 
out inconvenience.' Among other requisites, the notice must 'set 
forth the title of the cause.' 

" It is not disputed that a notice was filed in the present case. In 
naming the parties, however, in the title of the cause, it designated the 
defendant, Fowler, by the name of John F. Fowler, instead of John 
Fowler ; and the question is whether, notwithstanding this error in a 
single letter of a single name, there was or was not a ' sufficient setting 
forth of the title of the cause ' to satisfy the requirements of the 
law. 

"The purchaser, Osborne, admits that he caused the title of the 
property to be examined by counsel before paying his money, and he 
alleges that he had no knowledge or information of the pendency of 
any suit in regard to it The law, however, presumes, and such proba- 
bly was the fact, that either he or his agent, in examining the index iu 
the clerk's office, saw a reference to a suit pending against John F. 
Fowler. Was not this a circumstance sufficient to put a person of 
ordinary caution on inquiry ,f Slight mistakes in the spelling of names 
are, and are well known to be, of daily and hourly occurrence. And it 
is also a well-settled and well-known rule of law, that middle letters, 
like junior additions, although descriptive, are not essential parts of a 
name. (The People v. Collins, 1 Johns. R., 510 ; . Franklin v. Tall- 
madge, 5 Johns. R., 84 ; Roosevelt v. Gardiner, 2 Cow., 46S ; Milk v. 
Christie, 1 Hill, 102.) As a prudent man, then, seeing by the index 
that there was a suit pending against John F. Fowler, was he not 
bound, for greater certainty, to put himself to the very slight additional 
trouble of looking at the notice itself? Had he done so, he would 
have found that the suit related to the identical property about 
which he was negotiating ; that the plaintiff was endeavoring to get 
redress for a gross breach of trust in regard to it ; and that, in the end, 
he, the purchaser, might have to stand in Fowler's shoes, and respond 
to the judgment obtained against the wrongdoer. Thus admonished, 
then, he either did or did not inquire. If he did, he had actual notice, 
and cannot claim to be a bona fide purchaser in fact : if he did not, he 
was guilty of gross negligence, and should take its consequences pa- 
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tiently, and not attempt to place them on the shoulders of the injured 
party. It should be borne in mind that the statute of lis pendens is 
not the original grant of a right with a condition precedent attached — 
but a remedial provision in favor of purchasers, derogating from the 
existing common-law rights of suitors in chancery. To avail him- 
self of it, therefore, the purchaser should show at least ordinary dil- 
igence. ' Vigilantibus non dormientibus ' is the maxim of the law. 
No man is allowed, in spite of warning to shut his eyes, and then claim 
the privileges of want of sight. He who can see and won't see, 
although he cannot legally, perhaps, be made to see, must take the 
consequences, and be chargeable precisely in the same manner as if he 
had seen. 

" The notice in the present case, or rather the index referring to it, it 
appears to me was abundantly sufficient to put the purchaser on inquiry, 
and to charge him with all the knowledge to which that inquiry, if 
entered upon, would have led. He holds his title, therefore, subject to 
the decree ; and had that decree directed Fowler, whether by the name 
of John or John F., to give the plaintiffs the lease to which they were, 
and were adjudged to be, clearly entitled, of the premises described m 
the notice, Osborne, the purchaser, pending the suit, must have been 
required to do it for him, or to ratify the act if done by Fowler." 



Rule 70. [14.] 

Upon a notice of motion for the settlement of issues at law, a party 
may apply for the award of issues also. Bailey v. Ryder, 1 Barb. S. C. 
R, 74. 

Form of order of reference to settle issues of facts preparatory to 
taking testimony. Miller v.* Wilson, 1 Barb. S. C. R., 222. In this 
case Edmonds, J., settled the following order, and announced it as the 
proper form of the order to be entered in such cases : 

At a Special Term, etc. 

Present, , one* of the Justices. 

A. B. v. C. D. and E. F. — On reading and filing the affidavit 
of , solicitor and attorney for the above-named plaintiff [or de- 
fendant], showing that this cause is at issue upon replications to the 
answers of all the defendants [or replication to the answer of the defend- 



r\ 
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ant C. 2)., and the bill being taken as confessed against the defendant 
E. F.], and is in readiness to take testimony therein, and proving service 
of notice of a motion to settle the issues of fact joined therein, and on 

hearing Mr. , of counsel for the plaintiff, no person appearing to 

oppose, — it is ordered that the issues of fact joined by the pleadings 
pending in this suit between the respective parties thereto be settled 
pursuant to rule 59 [70], to the end that testimony may be taken there- 
on. And it is farther ordered, that for the purpose of settling the said 

issues, the pleadings in this suit be referred to , as referee, to 

ascertain and settle the said issues in the form of interrogatories, to be 
answered by the judgment of the court thereon, wherein shall be stated 
the several questions of fact to be passed upon, the names of the parties 
each issue, and which party is to be considered as holding the affirm- 
ative on each question to be tried. And it is farther ordered that said 
referee do summon before him, on such reference, all the parties entitled 
to take testimony in the cause, and that upon the coming in and confirm- 
ation of his report, the testimony to be taken in the cause shall be 
directed and be confined to the issues thus settled. 

The parts in italic must now be omitted. 

In suits for divorce on the ground of adultery, feigned issues are only 
to be made up for the trial of the parts contested by the pleadings. The 
allegations expressly made on one side and denied on the other, and 
those only, are to be tried. Morrell v. Morrell, 3 Barb. S. C. R., 236. 
Accordingly held that where the bill contained no allegation as to con- 
donation by the defendant of adulteries committed by the plaintiff, an 
issue cannot be framed directing an inquiry whether, in case the plain- 
tiff has been guilty of adultery since the intermarriage of the parties, it 
was committed without the procurement or connivance of the defendant, 
or not, or had been forgiven by her or not. lb. 



Rule 72. [76.] 

It is irregular for the plaintiff to file an injunction bond, unless its 
execution has been duly proved or acknowledged. Harrington v. Am. 
Life Ins. and Trust Co., 1 Barb. S. C. R., 244. 

The presumption is, that the judge does his duty in ascertaining to 
his satisfaction the solvency and sufficiency of the sureties in all cases ; 
and although such officer may be deceived, or the sureties may subse- 
quently become insolvent, it can only be replied that no remedy is pro- 
vided for such contingencies. Proskey v. West, 8 Sme. A M., 718. 
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Rule 77. [81.] 

When an order of reference is made for the appointment of a receiver, 
and a receiver is subsequently appointed, his title vests by relation from 
the date of the order, and attaches upon all the property to which the 
receivership could properly extend, exactly in the same manner and with 
the same effect as if the order, instead of directing a reference, had 
named the receiver. Butter v. Tallti, 5 Sand. 8. C. R., 610. 



Rule IS. [82.] 

In Wever v. Marvin, 1 Pr. R., 182, 8. C. ; 14 Barb. 8. C.R., 876, it 
was held that appeals from all decrees or sentences of surrogates should 
be first heard at general term. In that case, however, the court (Wright, 
J.), at the request of both parties, heard the appeal at special term. 



Rule 87. 

A noncompliance with this rule will subject the pleading to be set 
aside, as for irregularity. Blanchard v. Strait, 8 Pr. R„ 85, 86. 



Rule 90. [92.] 

44 Prior to 1 825, it was the practice to set aside process and subsequent 
proceedings for misnomer of defendants, if they applied before appear- 
ance and before the time for pleading had expired (4 Cow., 148). But 
in that year a general rule was adopted, by which it was declared the 
court would not entertain such motions in future, but would leave par- 
ties to the remedy of a plea in abatement (4 Cow., 157 ; Gra. Pr., 2d ed. 
200). No similar provision is contained in the present rules of the court ; 
and it is doubtful whether, under the code, the former remedy in such 
case, of a plea in abatement, exists. There should be some remedy ; and 
I am inclined to think the practice which existed before the rule of 1825, 
of moving the court to set aside the proceedings, is now in force under 
rale 92 of the rules of 1847." Per Strong, J., in Elliot v. Hart, 7 Pr. 
&,25. 
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SUPREME COURT. 

General Term, October 29th, 1852. 



present 



Hon. Henry P. Edwards, Presiding Justice. 
William Mitchell and 
James I. Roosevelt, 



y Justices. 



"SPECIAL CIRCUIT CALENDAR." 

At the next November circuit, and any following circuit until further 
orders, any causes belonging to either of the two following classes may 
be placed on a Special Circuit Calendar, unless the trial is likely 
to occupy more than one hour. 

1st. Where the action is on contract, and the answer merely denies 
the allegations in the complaint, without setting up any new matter. 

2d. Where the action is on contract, and new matter is set up in the 
answer, and there shall be reason to believe that the defence is made 
only for the purposes of delay. 

To entitle the cause to be placed on such calendar, the plaintiff's 
attorney must give notice, four days before any Monday in the circuit, 
that he will move on such Monday to have the cause placed on such 
calendar ; and the motion will be heard on such Monday, and if granted, 
the cause may be heard on the following Friday. 

If the motion be founded on the belief that the defence is for delay, 
affidavits must be served at the time of notice. 

The plaintiff's attorney must also deliver to the clerk of the circuit, 
a like notice also, four days before such Friday, containing also the num- 
ber of the cause on the general circuit calendar. 

The same motion may be made on any day before the judge at 
chambers, on notice of four days. 

If the cause shall actually occupy more than one hour on the trial, 
the trial may be suspended at the discretion of the court, and the cause 
be put down at the foot of the calendar. 
By order, 

Richard B. Connelly, Clerk. 
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SUPEEME COUET. 

At a general term of the supreme court, held for the State of New 
York, at the Court Souse in Pouyhkeepsie, on the IStk day of 
January, 1852. 

Present — Nathan B. Morse, Seward Baroulo, and John W. 
Brown, Justices. 

The following rules to be observed in the Second Judicial District, 
are adopted in regard to the order of business and allowances to be 
made under section 308 of the Code of Procedure : 

1. Issues of law shall be first tried and decided at a special term. 

2. At the general terms of the court, ten causes only will be called in 
each successive day during the term. They will be called and heard in 
the order in which they stand upon the calendar, and no cause will be 
reserved, or set down for hearing, out of the order herein prescribed. 

8. Two hours and no more is given to the counsel on each side for 
the argument of causes at the general and special terms, unless the 
court, upon special application at the commencement of the argument, 
shall otherwise direct. 

4. In actions tried at the circuit or the special term, applications for 
additional allowances under section 308 of the code, must be made to 
the justice who heard the cause, unless he is out of the State, or unable 
to attend to business from ill health, or out of office. And in actions 
heard before referees, the application must be made in the judicial dis- 
trict where the action is pending. Such allowances will be made when- 
ever there has been a trial, and the parties have appeared and litigated 
the questions in controversy. 

5. No allowance shall exceed the sum of $100, unless due notice 
of the time and place of making application therefor be first given to 
the adverse party, nor unless it shall appear to the justice who shall 
hear such application, that the litigation in respect to which the allow- 
ance is claimed, has been unreasonably or unfairly conducted by the 
party to be charged with such allowance. 

6. In actions for the foreclosure of mortgages, where the defendants 
do not exceed five in number, the allowance shall not, when added to 
the costs given to the plaintiff under section 307 of the code, exceed the 
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sum of $40. And in cades where there are more than five defendants, 
such allowance Bhall not, when added to the costs given to the plaintiff 
under section 307 of the code, exceed in amount the costs heretofore 
given to the solicitor for the complainant under the 1st section of the 
act of the 25th May, 1841, to amend the act to reduce the expenses 
of foreclosing mortgages in the court of chancery. 

7. A printed copy of these rules shall be annexed to every calendar 
of causes hereafter made up for trial at the circuit, and for hearing and 
argument at the general and special terms of the court by the clerks 
who furnish such calendars. 



SUPREME COURT. 



Assignment of Courts and Judges in the city of New Torlc % for the 
Years 1854 and 1855. 



GENERAL TERMS. 



1854. 



1st Monday of Feb. Judges Mitchell, Roosevelt, Morris. 
" May, " Mitchell, Roosevelt, Clerke. 

2nd " Sept. u Mitchell, Roosevelt, Morris. 

1st " Nov. " Mitchell, Morris, Clerke. 

1855. 

1st Monday of Feb. Judges Edwards, Mitchell, Morris. 

" May, " Edwards, Mitchell, Clerke. 

2nd •' Sept " Edwards, Roosevelt, Morris. 

1st " Nov. " Edwards, Roosevelt, Clerke. 





CIRCUITS. 








1854. 






1 st Monday of January, 
41 February, 
" March, 


by Judge Morris. 
" Clerke. 
" Mitchell. 


u 

it 
a 


April, 
May, . 
June, 


c< 
it 
u 


Roosevelt 

Morris. 

Mitchell. 


2nd u 
it " 

<c 
tl 


September, 
October, 
November, 
December, 


u 
it 
it 
<{ 


Clerke. 
Morris. 
Roosevelt 
Gierke. 
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1855. 
1st Monday of January, by Judges Mitchell and Morris. 



u 


February, 


(c 


Roosevelt 


u 


March, 


cc 


Edwards and Clerke. 


u 


April, 


a 


Mitchell and Clerke. 


tt 


May, 


a 


Morris. 


it 


June, 


u 


Roosevelt and Clerke. 


2nd " 


September, 


u 


Mitchell. 


1st " 


October, 


u 


Edwards and Roosevelt. 


u 


November, 


u 


Morris. 


u 


December, 


u 


Roosevelt 



Where two judges are to hold the circuit at the same time, the one 
last named will take up the calendar, beginning with the last three hun- 
dred causes, and continue with those causes and such as may be added 
to the calendar afterwards. In such cases, double the usual number of 
jurors will be summoned, unless the business of the Oyer and Terminer 
shall prevent the attendance of more than one judge at the circuit. 



OYER AND TERMINER. 

At the same time with the circuits, in the months of April and 
October. 





SPECIAL TERMS. 








1854. 




1st Monday 


of January, 


. 


by Judge Mitchell. 


tc 


March, . 


• 


" Roosevelt 


u 


April, 


• • 


« Morris. 


u 


June, 


• 


u Clerke. 


tt 


October, 


. • 


" Roosevelt 


u 


December, 


• 
1855. 


" Mitchell. 


1st Monday 


of January, 


. . 


by Judge Edwards. 


it 


March, . 


. 


« Mitchell 


(4 


April, 


. . 


u Roosevelt 


U 


June, 


, 


" Morris. 


tt 


October, 


. , 


« Gierke. 


M 


December, 


. 


" Mitchell. 
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And every Saturday for special motions. The Saturday special motion 
terms will be held, when the special terms are not in session, by the 
judge assigned to sit in chambers during the month. 

The judge sitting at chambers will, at the same time, hold special 
term for any ex parte business, and for such litigated business as he shall 
expressly permit 





CHAMBER 


BUSINESS. 






1854. 




January, 


by Judge Clerke. 


July, 


by Judge Clerke. 


February, 


" all the Judges. 


August, 


" « Morris. 


March, 


44 Judge Morris. 


September, 


44 all the Judges. 


April, 


44 « Mitchell. 


October, 


44 Judge Clerke. 


May, 


" all the Judges. 


November, 


44 all the Judges. 


June, 


44 Judge Roosevelt. 


December, 


44 Judge Roosevelt 




1855. 


• 


January, 


by Judge Roosevelt 


July, 


by Judge Morris. 


February, 


" 4i Clerke. 


August, 


44 " Clerke. 


March, 


" " Morris. 


September, 


44 " Clerke. 


April, 


44 u Edwards. 


October, 


44 4< Mitchell. 


May, 


44 " Roosevelt 


November, 


44 t4 Mitchell. 


June, 


44 " Edwards. 


December, 


44 « 4 Morris. 




RKGULi 


kTIONS. 





AD issues of fact already joined, and triable in the city of New York, 
will be noticed to the clerk, and be put on the calendar for the ensuing 
January circuit. 

During the first week of that circuit, motions to correct the calendar 
may be made. 

After that week, the calendar will remain unchanged, and continue 
the calendar for every successive circuit, until all the causes on it shall 
be tried— each circuit beginning on the calendar where the immediately 
preceding circuit left off. 

Fifteen causes a day, and no more, will be called at general and 
special terms, and before each judge at circuit, unless otherwise specially 
ordered. 

No cause will be set down for a particular day at a circuit, unless 
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sworn off when called, on account of the absence of a witness, and on 
payment of costs. 

If the trial of a cause shall not be moved by either party, when called 
in its order on the circuit calendar, it will go to the foot of the calendar, 
and not be called again until it shall be reached in that place. 

All new issues will be noticed for the first day of the next circuit, 
after the same shall be joined, and be put in their order at the foot of 
the permanent calendar. 

After the first week of each circuit (during which motions to correct 
the calendar may be made), the calendar of the causes which may have 
gone down at the previous circuit, and the new issues, will be entered as 
part and in continuation of the permanent calendar; and so on, from 
court to court, until the end of the year. 

These regulations do not affect the question of noticing the causes 
for trial to the opposite party, from court to court, as the statute may 
require. 

SPECIAL CIRCUIT CALENDAR. 

At any Circuity until further orders, any causes belonging to either of 
the two following classes may be placed on a Special Circuit Calen- 
dar, unless the trial is likely to occupy more than one hour. 
1st. Where the action is on contract, and the answer merely denies 

the allegations in the complaint, without setting up any new matter. 
2d. Where the action is on contract, and new matter is set up in 

the answer, and there shall be reason to believe that the defence is made 

only for the purposes of delay. 

To entitle the cause to be placed on such calendar, the plaintiff's 

attorney must give notice four dayB before any Monday in the circuit, 

that he will move on such Monday to have the cause placed on such 

calendar; and the motion will be heard on such Monday, and if granted, 

the cause may be heard on the following Friday. 

If the motion be founded on the belief that the defence is for delay, 

affidavits must be served at the time of notice. 

The plaintiff's attorney must also deliver to the clerk of the circuit 

a like notice also, four days before such Friday, containing also the 

number of the cause on the general circuit calendar. 

The same motion may be made on any day before the judge at 

chambers, on notice of four days. 

If the cause shall actually occupy more than one hour on the trial, 

the trial may be suspended at the discretion of the court, and the cause 

be put down at the foot of the calendar. 
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MONEYS OF UNKNOWN OWNERS. 
General Term, Dec. 31, 1853. 

Present, John W. Edmonds, Henry P. Edwards, William Mitchell, 
James I. Roosevelt, and Robert H. Morris, JJ. 

Ordered. Whenever any person shall claim any money awarded 
to unknown owners, on the opening, widening, altering, improving, or 
laying out of any street, avenue^square, or public place, he shall cause 
notice of his intention to apply to the court for such moneys to be pub- 
lished in one of the daily newspapers in this city, at least once a week, 
for four weeks; and shall serve notice of such intention on the mayor of 
the city and the counsel to the corporation of the city, at least fourteen 
days before such application. The court at special term, or the judge 
at chambers, may hear the application, and may hear the proofs or re- 
fer the matter to a referee, to hear and examine into the matter, and to 
report the substance of the proofs, with his opinion. The applicant 
shall furnish to the court or referee an abstract of title for at least 
twenty years prior to the award, and carried down to the time of the 
examination ; and also produce the originals or verified copies of all 
deeds and wills referred to in the abstract, unless the court or judge, on 
proof that the same cannot be furnished, shall authorize other proof to 
be received in place of such originals or copies ; and shall also furnish 
a certificate of search for mortgages and conveyances against the per- 
sons named in the abstract of title, made by a searcher in the register's 
office, or by some other person experienced in making such searches ; 
and shall furnish his own affidavit, or that of his agent, or of some other 
person likely to be acquainted with the truth, to the effect that accord* 
ing to his best knowledge, information, and belief, there were no mort- 
gages, conveyances, judgments, or liens of any kind on the property to 
which the award was made, at the time of the award and of the pay- 
ment of the money to the officer then holding the money for the un- 
known owners, except such liens (if any) as may be specially mentioned 
in such affidavit. The maps of awards and assessments, or extracts from 
them, so far as relates to the lots in question shall also be produced to 
the court, or judge, or referee. 
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Whenever any money shall be paid to the clerk, or to the chamber- 
lain, or county treasurer, for unknown owners, such officer shall enter in 
his books of account a memorandum showing the title of the matter in 
which the payment is made, and the number of the lot or lots on the 
map of awards or assessments to which the award is made. 



NEW YORK SUPERIOR COURT. 



At a General Term of the Superior Court of the city of New York, 
held at the City Hall, in the city of New York, on the 19 th day of 
March, A. D. 1853. 

Ordered, That the calendar causes for trial at the ensuing April 
term of this court, be continued as the calendar of the next May and 
June terms, respectively, and be taken up at the commencement of 
those terms, respectively, at the place where the court leaves off at the 
close of the term immediately preceding. 

Causes not noticed for trial at the April term, and such as are 
during that term put off for the terra, or called, or passed, may be 
noticed for the May and June terms ; and causes thus put off, called, 
or passed, during the May term, may be noticed for the first Monday 
of June. The clerk will place the causes as noticed for May and June 
terms, respectively, at the foot of the April calendar, according to their 
respective priority. 

Notes of issue are to be filed in the causes last mentioned ; in other 
causes on the April calendar, no notes of issue need be filed for the 
two subsequent terms. No fresh notice of trial will be required to 
move any cause noticed for April term, in the two subsequent terms, un- 
less it shall have been called, or passed, or put off to the ensuing term, at 
the instance of the party moving it. 

And it is further Ordered, That all notes of issue hereafter, for the 
general, special, and trial terms of this court, must be filed with the 
clerk, eight days before the commencement of the first day of the 
succeeding term. 

[Extract from Minutes] 

ROBERT G. CAMPBELL, Clerk. 
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At a general term of the Superior Court of the city of New York, held 
at the City Hall in the city of New York, on the 11 th day of De- 
cember, in the term of December* in the year of our Lord, one thou- 
$and eight hundred and fifty three, the following Order woe made : 

Ordered, That the calendar of causes for trial at the ensuing Janu- 
ary term of this court be continued as the calendar of the next February 
and March terms, respectively, and be taken up, at the commencement 
of those terms respectively, at the place where the court leaves off at 
the close of the term immediately preceding. 

Causes not noticed for trial at the January term, and such as are 
during that term put off for the term or called, or passed, may be 
noticed for the February and March terms ; and causes thus put off, 
called, or passed, during the February term, may be noticed for the 
first Monday of March. The clerk will place the causes, as noticed for 
February and March terms respectively at the foot of the January 
calendar, according to their respective priority. 

Notes of issue are to be filed in the causes last mentioned : in other 
causes on the January calendar, no notes of issue need be filed for the 
two subsequent terms ; but a notice of trial must be served for each 
term, that the causes may be put on or continued on the calendar. 

And it is further ordered, that all notes of issue hereafter, for the 
general, special, and trial terms of this court, must be filed with the 
clerk, eight days before the commencement of the first day of the 
succeeding term. 

[Extract from Minutes] 

GEO. H. E. LYNCH, Clerk. 



SUPERIOR COURT. 

General Term, 24th December, 1853. 
Ordered, That the next January term of this court commence on 
Tuesday, the 3d of January, and that all notices of trial or argument 
served for the first Monday of said January shall be as valid and effectual 
as if given for the first Tuesday of January. 



IEW YORK COMMON PLEAS. 

December, 1853. 



Hon. DANIEL P. INGRAUAM, 
" CHARLES P. DALY, \ Judges. 
•' LEWIS B. WOODRUFF, 



HAM,) 

f ' r 

UFF, ) 



Ordered, That the clerk be directed to give notice of the following 
order : 

A new calendar of causes noticed for trial will be made up for the 
January term, 1854, for which notes of issue must be filed on or before 
Wednesday the 28th of December, inst. 

All notes of issue for that and every subsequent term, must state 
distinctly the nature of the issue (whether an issue of fact to be tried 
by the jury, an issue of fact to be tried by the court, an issue of 
law, &c.) Such notes shall also state whether the case was on the 
calendar at the close of December term, 1853, and if so, shall state the 
number of the cause on that calendar. 

The clerk is directed not to enter any cause upon the calendar, 
unless the note of issue therein conforms to the foregoing direction. 

Such calendar will be continued for the succeeding terms, until the 
causes thereon are disposed of, or during the year. 

Causes which are reached on the calendar at any term, and are not 
tried or heard, shall be placed at the foot of the calendar, unless it is 
otherwise ordered. 

New issues may be noticed for trial at any term after issue joined, 
and on filing the note of issue shall be added to the calendar for such 
term. 

These rules are not intended to dispense with a service of a notice 
of trial for each term, as required by law. 

Ordered, That the following be adopted as the appointment of the 
terms of this court for the years 1854 and 1855. 
20 
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Appointment of the Terms of the Court of Common Pleat for the city 
and county of New York^for the years 1854 and 1855. 

General terms for hearing arguments shall be held on the first 
Monday of March, July, and November in each year, and shall con- 
tinue for three weeks if necessary, to open at 11 o'clock, A. M. ; and 
during those terms, motions may be made at chambers, between 10 and 
11 o'clock, A. M. 

Motions in calendar causes may be noticed for the first Wednesday 
in each of these terms. 

General terms for making decisions, and for the submission of ap- 
peals from the marine and justices' courts, and from orders at special 
term, and for the review of orders under the rule of 2 2d March, 1851, 
shall "be held on the fourth Monday of each month, except July and 
August, to open at 11 o'clock, A. M. 

Special terms for motions and the trial of issues of law shall be 
held on the first Monday of January, February, March, April, May, 
June, September, October, November, and December, and for all 
purposes except the hearing of motions for new trials, and trials 
of issues of law, on the first Monday of July and August. But the 
calendar will not be called at the March and November terms, 
before the third Monday, nor until 12 o'clock, M. during any of these 
terms. 

. Two special terms for the trial of issues of fact 'shall be held on 
the first Monday of January, February, April, May, June, October, 
and December; and one special term on the second Monday of 
September, and shall continue three weeks. The judge holding such 
term, may continue the same during the fourth week If he shall deem 
it expedient. 

All the special terms will open at 10 o'clock, A. M. 
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TERMS OF THE 
COURT OF COMMON PLEAS 

For the City and County of New York, for the years 1854 and 1855. 

GEXEBAL TKRM8 FOS ARGUMENT. 

1st Monday of March, . . Held by all the Judges. 

« « July, . an a 

«* 4I November, . " " « 

Open at 11 o'clock, A. M. 



GENERAL TERMS FOR THE SUBMISSION OF APPEALS 

FROM INFERIOR COURTS, FROM ORDERS, ETC. 

4th Monday of January, Judges Ingraham and Woodruff, 



u 


U 


February, 


4i Ingraham and Daly, 


M 


« 


March, 


44 Daly and Woodruff 


CC 


« 


April, 


44 Ingraham and Woodruff, 


u 


u 


May, 


14 Ingraham and Daly, 


M 


u 


June, 


" Daly and Woodruff, 


H 


« 


September, 


44 Ingraham and Woodruff, 


U 


u 


October, 


44 Ingraham and Woodruff, 


«( 


4i 


November, 


44 Ingraham and Daly, 


u 


(4 


December, 


" Daly and Woodruff. 






Open at 11 o'clock, A. M. 


SPECIAL TERMS FOR THE TRIAL OF ISSUES OF FACT. 








Part Ut. Part 2d. 


1st 


Monday of January, 


Judge Woodruff, Judge Daly, 


U 


M 


February, 


44 Ingraham, " Woodruff, 


u 


u 


April, 


44 Woodruff, « Daly, 


it 


u 


May, 


44 Ingraham, " Woodruff, 


" 


it 


June, 


44 Daly, l4 Ingraham, 


2d 


u 


September, 






1st 


u 


October, 


44 Woodruff, " Daly, 


H 


14 


December, 


14 Daly, M Ingraham. 



Open at 10 o'clock, A. M. 
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SPECIAL TERMS FOR THE TRIAL OF ISSUES OF LAW, 
AND FOR MOTIONS, ETC. 



1st Monday 


of January, . . Judge Ingraham, 


i« «« 


February, . . . u 


Daly, 


u a 


March, . . . " 


Woodruff; 


U it 


April, . . . " 


Ingraham, 


it it 


May, . . . . u 


Daly, 


a a 


June, ..." 


Woodruff, 


a a 


July, . . . " 


Ingraham, 


it 4< 


August, •' 


Daly, 


*t it 


September, . . " 


Woodruff, 


a « 


October, ..." 


Ingraham, 


u it 


Novembe . . . w 


Daly. 


tt a 


December, . . *• 
Open at 10 o'clock, 4* Af. 


Woodruff. 



CHAMBERS IN VACATION. 



5th Week in January, 
May, 
July, 
October, 






Judge Daly, 
" Woodruff, 
u Daly, 
" Ingraham. 



RULES 

Regulating the hearing of Appeals from the Marine and % Justices 
Courts of the city of New York. 

(See Code, § 34, also Title 2, Chap. 5) 
1. If the appellant does not procure the return to be made to this 
court, within the time prescribed in section 360 of the Code of Proce- 
dure, the respondent may serve a notice in writing, requiring the same 
to be done within ten days thereafter, and that in default thereof he 
will apply at the general term, on the first day thereof, for an order dis- 
missing the appeal ; and upon proof of the service of such notice, and 
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of a non-compliance therewith, such order will be granted, unless the 
court grant further time therefor. 

2. If the court below shall not make the return to this court as 
prescribed by the code, the appellant may apply by motion to a judge 
at chambers, to compel such return by attachment 

3. If the return be made and noticed pursuant to the code, the ap- 
peal shall be heard on written arguments or points. The appellant shall 
serve his argument or points on the respondent or his attorney, at least 
fire days before the commencement of the term. The respondent shall 
serve his answer on the appellant or his attorney, before the first day of 
the term. The appellant may reply thereto, and the case shall be sub- 
mitted to the court, on such first day of the term for which the same 
shall be noticed. Only one copy of the argument and points shall be 
prepared, and if either party omit to serve or submit his points or argu- 
ments as above specified, he will be deemed to have waived the right 
to do so. 

4. Either party may move at chambers, before the first day of the 
general term, on notice, that the appeal be argued orally ; and, on good 
cause being shown therefor, such motion may be granted. 

5. The clerk shall make a separate calendar of such appeal cases. 

6. The appellant or respondent may furnish a fair copy of the 
original papers, for the use of the court 
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ABATEMENT, matter io, if waived by proceeding on matter io bar, 33, 90. 

by death of parties, or transfer of cause of action, 50. 
ABSENT DEFENDANT, sa? ing right of, 57. 
ACTION, every action is an action on the case, 38. 
on a judgment, 38. 
by committee of lunatic, 43. 
parties to, 40 to 52. 
for divorce, 286. 

against husband and wife for debts of wife before marriage, 47. 
for partition, parties to, 48. 
of ejectment, parties to, 45, 46, 48. 
order for revivor of, 50, 51, 287. 
supplemental, when necessary, 51. 
cause of, where it arises, 52. 
one not served with process is not a party to, 54. 
when dismissed for neglect to serve copy complaint, 56. 
an action to recover a money demand is not an action affecting the 

title to real property, 57. 
consolidating, 122. 

to recover possession of persona] property, 135. 
no authority in the code for the submission of, 240. 
fictitious, court will not take cogoiztsnce of, 240. 
parol agreements, as to proceedings in, 287. 
See Right of action, Thing in action. 
ADMISSIONS in pleadings, 95, 123. 
AFFIDAVIT, amendment of, 129,272. 

when copy of, must be served with order, 271. 

omitting to serve copy of, with order does not make the order a 

nullity, 270. 
title of, what it embraces, 271. 
AFFIRMATIVE RELIEF, answer need not contain any prayer for, 83. 
right of court to grant, 155. 
how applied for, 170. 
AGENT is a competent witness against his principal, 261. 
ALLOWANCE. See Extra allowance. 



312 ISDEX TO THE [The refertnc* 

AMENDMENT— 

of enrollment of decree of late court of chancery, court of appeals may 

order, 18, 
of order on decision of the court of appeals, 20. 
of pleadings in justices' courts, 33. 
effect of, on demurrer already pleaded, 75. 
on the trial, 124, 272. 
of course, when proper, 125. 

" in what respect allowed, 127. 
by leave of the court, 127. 
of judgment record, 128. 
to admit answer of usury, 128. 
ofverdiot, 128, 155. 
of affidavit, 129,272. 
of exceptions, 129. 
after an appeal, 129. 
ANSWER in supreme court after title set up in justice's court, 32. 
of matter in abatement, when waived, 33, 90. 
by married woman, 44. 

by the several parties to a bill or bote sued in one action, 50. 
within what time to be put in, 56. 
time to answer after order for publication, 57, 71. 
of one defendant need not to be served on the other or others, 71. 
effect of obtaining time to answer, 71, 287. 
in action for slander, 117, 119. 
how to deny allegations in complaint, 76, 81. 
of new matter, 80, 83. 
asking affirmative relief, 83. 
may set up any defence which would have been a defence under the 

former system, 83. 
in action for converting personal property, 83. 
in action to foreclose mortgage, 83. 
in action on bills or notes, 84, 145. 
setting up a tender, 84. 
by corporation, 84. 
of former suit pending, 84. 
in action on a judgment, 84. 
amounting to a counter-claim, 85. 
several defences in, 88. 
when not double, 90. 
and demurrer, when not allowed, 90. 
sham and frivolous, what is, 90, 91. 
motion to strike out as false, 91. 
demurrer to, when allowed, 93. 
is it evidence for defendant, 102. 
containing denial only, does section 160 apply to, 105. 
cannot be stricken out as irrelevant, 106. 
must state every defence intended to be relied upon, 123. 
supplemental, a substitute for a plea puts darrien continuance, 130. 
See Pleading. 
APPEAL- 

does section 121 of the code extend to an appeal ? 51. 
from decision at the circuit, 158, 161. 
" " on trial by the court, 161. 
11 " of referee, 167. 
does not lie from a voluntary nonsuit, 223. 
from a special proceeding, costs on, 223. 
voluntary dismissal of, is no bar to a further appeal, 224. 
is a statutory remedy, and must be strictly pursued, 224. 
who may appeal, 224. 
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APPEAL— continued. 

effect of death of party after appeal brought, 224. 

security for costs on, 225. 

time for, cannot be extended, 225. 

when time to, begins to run, 226. 

justification of sureties on, 226. 

to supreme oourt in causes originating in justices' courts, 227. 

to county court, transferred to the supreme court, 227. 

in supreme oourt, when to be heard, 228. 

from judgment on demurrer to complaint, 229. 

stay of proceedings pending the appeal, 229. 

security to stay proceedings on appeal to general term, 231 . 

from marine court, 234. 

verbal notice of, is a nullity, 237. 

section 353 requires certain things to be done, and if they are not all done 

there is no appeal, 237. 
to New York common pleas, 237. 
from justices' courts, 237. 

" " (( costs on dismissal of, 240. 

time for, cannot be extended, 271. 
from surrogate's decrees, 293. 
to court of appeals from orders granting new trials, dismissed without costs, 

17. 
when it does not lie, 18. 
rules as to, 279. 
APPEALABLE ORDER, order striking out material allegation of oomplaint, 232. 
order requiring execution debtor to appear before 

referee, 232. 
order that plaintiff recover costs, 232. 
order allowing an attachment, 233. 
order denying motion to set aside alleged service of 

summons, 233. 
order denying motion to have undertaking on arrest 

given up to be cancelled, 233. 
stay of proceedings on appeal from, 233. 
from order of single judge in suit existing when the 
code took effect, 276. 

See Non-appealable order. 
APPEALS. See Court of appeals. 
APPEARANCE, effect of, 61. 

voluntary, when permitted, 61, 62. 
ARREST, what necessary to authorize order of, 131. 

not allowed in action against husband and wife for tort of wife, 132. 

for breach in a fiduciary capacity, 132. 

of attorney, 132, 133. 

of non-resident, 132. 

of agent, 133. 

right to move to vacate order of, is not waived by giving bail, 134. 

order denying motion to have undertaking given up to be cancelled is 

appealable, 233. 
does the assignment of the cause of action carry with it the right to 
arrest ? This question is now, 31st Dec., 1853, before the supreme 
court in the first district. 
See Bail. 
ASSIGNMENT of terms, for 1854 and 1855, 297. 
ASSIGNOR of cauoe of action, notice of examination of, necessary, 264. 

such notice must state the point on which he is to be examined, 265. 
See Thing in action. 
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ATTACHMENT, against one of several joint debtors, 139, 140. 
41 •' •' partners, 141. 

" foreign corporations, 139. 
at suit of a foreign corporation, 139. 
allowance of, is an order, 139. 
against non-resident, 140. 
setting aside, 140. 
undertaking on issuance of, 140. 
ATTORNEY, buying thing in action, 41. 

when he may verify pleading, 97. 

when liable to arrest, 132, 133. 

stipulation of client, giving time to answer, is binding on, 287. 



B. 



BAIL, liability of, to sheriff, 133. 

may surrender the defendant, 133. 

how th*y may authorize arrest of defendant, 133. 

in action against, on undertaking, they cannot question defendant's liability 

to arrest, 134. 
code has not changed liability of, 134. 
See Arrest. 
BILL OF PARTICULARS. See Particulars. 

BOOKS, law and practice as to applications for discovery of, and for inspecting, 
&c, 254, 281, 287. 
can production of, be compelled by service of a subpetna duets? 260. 
BROOKLYN, city court nf, provisions of law as to, 23. 



c. 



CALENDAR, motion may be made in causes passed on, 265. 
motion to strike cause from, 286. 
See Special circuit calendar. 
CAUSE OF ACTION, where it arises, 52. 

transfer of (see Thing in action). 
CHAMBERS. See Judge at chambers. 
CHANCERY SUITS, pendiog wheu code took effect, power of the supreme 

court over, 20. 
CHANGE OF NAME, effect of an action pending, 64. 
CHARTER of the city of New York, how proved, 274. 
CHOSE IN ACTION. See Thing in action. 
CIRCUIT, jurisdiction of, 20, 154. 

dismissing complaint at, 154. 
appeal from decision at the, 158, 285. 
inquests at, in what cases allowed, 283. 

motions may be made at, in causes which have been passed on the 
calendar, 285. 
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CITY COURT of Brooklyn, provisions of law as to, 23. 
CLERK, power of, 218. 

when not entitled to trial fee, 218. 
COMMISSION, examination of parties and witnesses on, 266. 

to examine witness for the purpose of a motion, 267. 
COMMITTEE of lunatic, action by, 43. 

COMMON PLEAS for the city and county of New York, section 28 of the code 
to apply to, 21. 
costs abolished, 198. 
roles of, 305. 

rules regulating 1 appeals from justices' courts to, 308. 
COMPLAINT, if copy not served within twenty days after demand thereof, action 
may be dismissed, 56, 175. 
when it need not be against all the defendants named in the sum* 

mons, 58, 59, 64. 
should agree with summons, 63. 
joinder of causes of action in, 1 19. 
bow separate causes of action should be stated in, 89, 121. 
demurrer and answer to, 90. 
in action on promissory notes, 108. 
instance of one held to be indefiuite and uncertain, 65. 
signification of the word due in, 68. 
objections to, when waived, 75, 287. 
in action for partition, 1 19. 

in action to recover possession of personal property, 135. 
dismissing at circuit, 154. 

dismissing for not proceeding with action* 178, 284. 
is the dismissal of the complaint an order or a judgment? 285. 
See Answer, Demurrer, Pleading. 
COMPUTATION of time, where service by mail, 273. 

when Sunday intervenes, 272. 
CONFESSION of judgment— 

by one of several joint debtors, 241. 
by public officer, 241. 

statement offsets out of which it arose, 241. 
CONSOLIDATING ACTIONS, when it will be ordered, 122. 
CONSTRUCTION of pleadings in justices' courts, 33. 
CONSUL. See Foreign consul 
COPARTNERS, attachment against one of several, 141. 
CORPORATIONS, answers by, 84. 

See Foreign corporations. 
COSTS, on dismissal of an appeal to court of appeals, granting a new trial, 17. 
on dismissal of appeal to New York common pleas, 240. 
next friend liable for, 46, 48. 
infant plaintiff not liable for, 48. 
effect of not moving under section 154 upon, 95. 
in existing suits, 196. 
common pleas, 198. 
after offer, 252. 

where title comes in question, 198. 
in action for trespass, 201. 

in actions to recover possession of personal property, 202. 
when plaintiff may discontinue without paying, 223. 
where justices' court has no jurisdiction, 202. 
on reversing or affirming a decision, 202, 203. 
security for, 222, 225. 
for proceedings before notice of trial, 203. 
on withdrawing a demurrer and potting in an answer, 204, 210. 
on judgment under the 247th section, 204. 
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COSTS — continued. 

on dismissal of complaint for not proceeding to trial, 205. 

on appeal from order granting a new trial, 207, 211. 

term fee, 210. 

on review of a special proceeding, 223. 

on amendment after demurrer, 210. 

on order for new trial, 211. 

of inapection of document, See., 260. 

extra allowauce a part of the, 213. 

notice to adjust, 217. 

judge at chamber* cannot adjust, 217. 

interlocutory, how adjusted, 218. 

of motion, 219. 

See Extra Allowance, Disbursements. 
COUNSEL, buying thing in action, 41. 

See Attorney. 
COUNTER-CLAIM, what is a, 85, 86. 

not compulsory on defendant to set up, 87. 
is in the nature of a cross action, 87, 
section 154 applies to, 95. 
COUNTY" COURTS, jurisdiction of, 21. 

transfer of causes from, to supreme court, 22. 
COUNTY JUDGE, being also surrogate, how designated, 21. 

when interested, Ac, cause to be transferred to supreme 

court, 22. 
may allow writ of ne exeat, 131. 
what issues he cannot try without a jury, 159. 
power of, to order a stay of proceedings after judgment, 268. 
power and duty of, when not holding court, 270. 
COURT OF APPEALS may order decrees of the late court of chancery to be 
enrolled, 17. 
may order enrollment of decrees in the late court of 

chancery to be amended, 18. 
cases iu which no appeal lies to, 18. 
amendment of order on decision of, 20. 
number of judges to transact business of, 20. 
election of chief judge of, 20. 
chief judge to appoint extra sittings of, 20. 
rules of, 279. 
COURTS. See City Court of Brooklyn, Common Pleas, County Court, Court 
of Appeals, Municipal Court of Brooklyn, Superior Court, 
Supreme Court. t 

CREDITOR'S BILL. See Supplementary Proceedings. 



D. 



DAMAGES, rate of, 179. 

DEATH of plaintiff after trial, aud before judgment, 169. 

of party after appeal brought, 224 
DECREES of the late court of chancery, power of the court of appeals as to, 18. 
of surrogates, appeals from, 293. 
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DEFENCE, any matter which would have bean a defenoe under former system 
may be set up, 83. 
equitable, may be interposed, 88. 

every defence intended to be relied on must be pleaded, 123. 
See Several Defence: 
DEFENDANTS, if too many, motion may be made to strike oat those improperly 
joined, 48, 49. 
absent , saving right of, 57. 

severally and jointly liable, proceedings against, 58. 
judgments against one of several, 60, 170. 
who may be made, 66. 

issue joined by some of several, when may be tried, 159. 
discharging, so as to become a witness for co-defendant, 155. 
confession of judgment by one of several, 241. 
offer by one of several, 252. 
misnomer of, remedy for, 293. 
See Parties Plaintiff. 
DEMURRER and answer, when not allowed, 90. 
to answer when allowed, 93. 
when the proper remedy, 72. 

does it lie for causes other than those specified in the 144th sec- 
tion, 73. 
ground of, how to be stated, 74. 
waiver or withdrawal of, by an amendment, 75. 
is decision on, an order or a judgment? 209, 268, 141. 
DENIAL, how pleaded, 76, 81, 82. 

effect of, in actions for converting personal property, 83. 
in action to foreclose mortgage, 83. 
of plaintiff being lawful holder and owner, 84. 
does section 160 apply to, 105. 
DISBURSEMENT to commissioners for executing a commission not allowed, 
216. 
See Costs. 
DISCONTINUANCE of action in justices' courts by reason of title coming in 

question, 32. 
DISCONTINUE, when plaintiff may, without payment of costs, 223. 
DISCOVERT of booke, papers, and documents, law and practice as to applica- 
tion for, 254. 
application may embrace discovery and production, 283. 
•' for, should be by petition, 287. 
DIVORCE, examination of defendant in action for, 288. 
requisite proof in action for, 289. 
issues in actions for, 292. 
DUE, meaning of that term, 68. 



E. 

EJECTMENT, parties to action of, 45, 46, 48. 

ENROLLMENT of decrees of the late court of chancery, may be amended, 18. 

EQUITABLE DEFENCE, may be interposed, 88. - 

EVIDENCE, effect of verified answer as, 102. 

of New York city charter, 274. 

of foreign laws, 274. 
EXCEPTIONS, amendment of, 129. 

denial of leave to file, cannot be appealed from, 169. 
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EXECUTION, in favor of a deceased judgment creditor, 180. 
new, may be ordered, 181. 
when it takes effect, 181. 
levy of, on personal property, 181. 

" on real estate, 182. 
what property exempt from, 183. 
against the person, 187. 
supplementary proceedings to, 189. 
for costs of motion, 221. 
EXISTING SUITS, costs in, 196. 

review of decision of single judge in, 276. 
EXTRA ALLOWANCE, amount of, in second judicial district, 212, 295. 

circumstances to be considered in determining amount 

of, 213. 
a part of the costs, 213. 
when it cannot be made, 213. 
can only be allowed on a judgment, 214. 
motion for, 214. . 
costs on motion for, 215. 
review of order for, 215. 



F. 

FALSE ANSWER, motion to strike out, 91, 92. 
FEES, in the marine court, 35. 
of referees, 169. 
of clerk, 218. 
FEIGNED ISSUE, notice of motion for, 39, 291. 
settlement of, 291. 
in action for divorce, 291. 
FEME COVERT. See Married woman, 
FICTITIOUS NAME, when a party may be sued by, 129. 

See Change of name. 

FICTITIOUS SUIT, court will not take cognizance of, 240. 
FIDUCIARY CAPACITY, what is acting in, 132, 133. 
FILED, when a paper is considered filed, 57. 

FOREIGN CONSUL, can be examined in proceedings supplementary to execu- 
tion, 190. 
FOREIGN CORPORATIONS, jurisdiction of supreme court as to, 23. 

attachment againtt, 139. 
attachment at suit of. 139, 274. 
FOREIGN LAWS, how proved, 274. 
FRIVOLOUS ANSWER, what is, 90, 91, 144, 145. 

application for judgment after, is net a trial, 143. 
decision on application for judgment on, is it a judgment 
or an order f 142. 



G. 

GUARDIAN for infant is not a party to the action, 141. 
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H. 

HOUSEHOLDER, who is a, 183. 

HUSBAND AND WIFE, actions against husband for debts of wife before mar- 
riage, 47. 
husband may be a witness in an action oommenced 
in name of wife, if the cause of action is transferred 
by her, 47. ^ 

husband, when liable for debts contracted by wife be- 
fore marriage, 48. 
demurrer for misjoinder of, as plaintiffs, 72. 
cannot be arrested for tort of wife, 132. 
cannot be witness for or against each other, 288. 
See Married woman. 



I. 

INDEFINITE and uncertain, what is, 107. 

a complaint said to be, 65. 
INFANT, when plaintiff, not liable for costs, 48. 

fuardian for, is not a party to the suit, 141. 
ON, application for, is not an ordinary proceeding, 17. 

order forbiddiug transfer of defendant's property in proceedings 

supplementary to execution is not an, 192. 
bond, must be acknowledged, 292. 
no distinction between commou and special, 136. 
when it may be disregarded, 136. 
must be founded on affidavit, 136. 

will not be issued to enjoin proceedings in a court of equal j aria- 
diction, 136. 
temporary, when plaintiff is entitled to, 137, 
to restrain proceedings on dispossessing warrant, 138. 
against State officers, 138. 
service of, 138, 139. 
INQUEST, at the circuit, in what cases it is allowed, 283. 

terms of setting aside, 284. 
INSPECTION of boohs, papers, and documents, law and praotice as to application 
for, stated, 254, 283. 
costs on motion for, 260. 
costs of, 260. 

order for, how enforced, 260. 
INSTRUMENT for the payment of money only, what is meant by the phrase, 108. 
INTEREST, on a report of referee*, how computed, 216. 

must be tendered, to make a good tender, 254. 
INTERLOCUTORY COSTS, how adjusted, 218. 
IRREGULARITY in entering judgment, must be taken advantage of within a 

year, 129. 
IRRELEVANT and redundant— 

reply may be stricken out as, 106. 

entire answer cannot be stricken out as, 106. 

irrelevant and redundant are not aynouymooe, 106. 

rule aa to striking out redundant matter, 106. 

motion to strike out, within what time to be made, 287. 
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ISSUE in action against several defendants, 152. 
placing on special circuit calendar, 153. 
what cannot be tried without a jury, 159. 
settlement of, 291. 

of law and of fact, order of trial of, in the second district) 295. 
See Note of two*, Trial, Feigned tteue. 



JOINDER of parties in actions, 48, 49. 
of causes of action, 1 19. 
See Misjoinder. 
JOINT DEBTORS, proceedings against one of several, 58. 

attachment against one of several, 139, 140. 
judgment against one of several, 170. 
confession of judgment by, 241. 
JUDGE at chamber*— 

when he may grant a judgment, 21 . 
may allow writ of ne exeat, 131. 
has no power to adjust costs, 217. 
when he may stay proceedings on judgment, 229, 268. 
cannot grant a series of orders, each staying proceedings, not exceed- 
ing twenty days, 269. 
of the court of appeals — 

power of, as to decrees in the late court of chancery, 18. 
See Court of appeals. 
JUDGMENT, when judge at chambers may grant, 21. 
action on, 38. 

against one of several defendants, 60. 
answer in action on, 84. • 
irregularity in entry of, must be taken advantage of within a year, 

129. 
and order, distinction between, 141, 209. 
entry of, for default of an answer, 142. 
restitution on reversal of judgment, 142. 
application for, nnder section 247, is not a trial ? 143, 151. 
the like, section 246? 151. 
on report of referees, 168. 
when may be entered, 169. 
entry of, after death of party, 169. 
in case of several defendants, 170. 
several, what it is, 174. 
relief granted by, 178. 

should not be docketed until judgment record signed, 179 
satisfaction of, 188. 
eieeution on (see Execution). 
by confession, 241 (see Confession of judgment), 
JUDGMENT RECORD, amendment of, 128. 

should be signed by the clerk, 179. 
what it should contain, 179. 
JURISDICTION, evidence of, 23. 

when acquired, 61. 

county in which motion should be made is not a question of, 268. 
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JURY, when trial by, cannot be demanded m a matter of rifht, 154. 
objeetiona to mode of empannelling, how waived, 154. 
manner of polling, 154. 
amending Terdiot of, 155. 
JUSTICE of the peace, jurisdiction of, 31. 
JUSTICES 1 COURTS, rammoni in, 30. 
jurisdiction of, 31. 
construction of pleadings in, 33. 
amendment of pleadings in, 33. 



L. 

LIBEL, answer in action for, 119. See Mitigating circumstance*. 
LIMITATIONS, statute of, wben it applies, 39. 

LIS PENDENS, notice of, should not be filed in action to recover a money 
demand, 67. 
filing notice of, erroneously is not actionable, 389. 
error in notioe of, does not render the judgment void, 289. 
what is a sufficient notioe of, 289. 
LUNATIC, action by committee of, 43. 

when court has no power to order sale of property of, 288. 



M. 

MAIL, service of papers by, 273. 

MANDAMUS, section 406 does not apply to proceedings on, 271. 

MARINE COURT of the City of New York— 

section 28 of the code to apply to, 21. 

jurisdiction of, 34. 

proceeding where judge of, a materia] witness for either 
party, 34. 

appointment of officers of, 35. 

fees in, 35. 

witnesses' fees in, 37. 

jurors' fees in, 37. 

constables' fees in, 37. 

rules on appeal from, 308. 
MARRIED WOMAN, answer in action against, 44. 

order for leave to sue by next friend, 45. 

when husband to be joined in aetion by, 45. 

may transfer her separate property, 47. 

levy on property of, on execution against husband, 181. 
See Husband and wife. 
MISJOINDER of parties, how taken advantage of, 72, 75. 

of oauses of action, 121. 
MISNOMER of defendant, remedy for, 293. 

MITIGATING CIRCUMSTANCES, what are they, and when may they be 

pleaded, 117. 
21 



L- ^ 
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MOTION, to what motion* the 315th section of the «rfi appose, 219. 

when costs of, are allowed, 219. 

orderfor costs on, 219. 

costs of, to abide the event of the action, 220. 

oosta of, how collected, 221. 

execution for costs of, 221. 

for inspection, costs on, 260. 

commission to eiamine witness for the purposes of, 267. 

notice of, is a summons, 272. 

grounds of, most appear on the motion papers, 286. 

for new trial, is not a non-enumerated motion, 286. 

to strike cause from calendar, 286. 

when it roost be founded on petition, 287. 

to strike ont irrelevant or redundant matter, 287. 

in cause passed on calendar, 2£5. 

MUNICIPAL COURT of the City of Brooklyn, abolished, 23. 
MUNICIPAL ORDINANCE, violation of, how pleaded, 117. 



N. 



NAME. See Changs- of name, Fictitious i 
NE EXEAT. See Writ of ne exeat. 
NEW MATTER, how pleaded, 80, 83. 

need not be replied to, 93. 
what is new matter, 80. 
NEW TRIAL, motion for, how made, 158. 

notice of motion for, is not a non-enumerated motion, 286. 
before referees, 163. 
NEXT FRIEND, order for married woman to sue by, when necessary, 45. 
liable for costs, 46. 
should be a person of substance, 46. 
petition and order for appointment of, 46, 47. 
NON- APPEAL ABLE ORDER, order for reference, 165. 

order denying leave to file exceptions to referee's 

report, 169, 233. 
order granting an allowance, 215, 233. 
" refusing " « 216,233. 
See Appealable order. 
NONJOINDER. See MUjoi nder. 

Non-resident, who is a, 132. 

attachment against, 140, 141. 
NOTE OF ISSUE, when to be filed, 152. 

NOTICE of adjusting ousts, effect of omitting to give, 217. 
of lis pendens, 57, 289. 
of molten— 

for a feigned issue, 39. 

to settle issues, 291. 

is a summons, 272. 

should specify irregularities relied upon, 286. 

of pendency of action. See Lis pendent. 
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OFFER, in all eases of, plaintiff hat tan days to elect whether he will accept it or 
proceed to trial, 252. 

coats after, 252. 

may be made by one of several defendants, 253. 
See Tender. 
ORDER for married woman to rae by next friend, when necessary, 45. 

for publication of summons (see Publication). 

of arrest (see Arr$$t). 

when appealable (see Appealable order). 

allowance of attachment is an, 139. 

and judgment, distinction between, 141, 209, 268. 

for reference does not involve the merits, 165. 

is the dismissal of the complaint an order? 285. 

for inspection, how enforced, 260. 

for stay of proeeedinn, 268. 

omitting to serve affidavit with, doea not render it a nallity, 270. 

when affidavit must be served with, 271. 
See Appealable order. 
ORDINARY PROCEEDING, an application for an injunction is not, 17. 

what are, 273. 



PAPERS, law and practice as to applications for discovery and inspection of, 254, 
283,287. 
service of, by mail, 275. 

production of, cannot be compelled by service of a eubpmna dueee, 960. 
PAROL AGREEMENTS, as to proceedings in actions, 287. 
PARTICULARS, what sufficient, 105. 
PARTIES to actions— 

on bills and notes, 40, 50. 

by committee of lunatic, 43. 

against married woman, 44, 47. , 

by married woman, 45, 46, 47. 

for partition, 48. 

In ejectment, 48, 49. 

substitution of, on transfer of cause of action, 47. 

death of; 50, 51. 

having no interest, 51. 

striking ont, 48. 

on mechanics' lien, 51. 

when may be ordered to be brought in, 52. 

guardian for infant is not, 141. 

those not served with process are not, 54. 

examination of, as witnesses, 260. 

examination of, on commission, 266. 

may prove absence of witness examined de bene eeee, 267. 

tbe agreement of, as to proceedings, is binding on the attorney, 287. 
Sec Defendant, Plaintiff. 
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PARTITION, partiei to action for, 48. 
proceodingi on, 275. 
who may maintain actum for, 276. 
PERSONAL PROPERTY. See Poeeeoeion ofpereonal property. 
PETITION, what motiona should be founded on, 287. 
PLACE OF TRIAL, motion to change, 53. 
filing by content, 151: 
PLAINTIFF, substitution of, on transfer of cause of action, 47. 
death of, after trial and before judgment, 169. 
See Defendant, Partite. 
PLEADINGS, construction of, in justices' courts, 33. 
amendment of, •* " 33. 

role of, that plaintiff may waive the tort and roe on contract, still 

exists, 63. 
miscellaneous rules of, 83. 
admissions in, 95, 123. 
evbeeqmertt, what are, 95. 
verification of, by parties, 96, 50. 

•• «« attorney, 97. 

irrelevant and redundant, 106. 
indefinite and uncertain, 107, 
facts, how to be stated in, 68, 69. 
when cannot be treated as a nullity, 71. 
how it should allege a violation of a municipal ordinance, 117. 
mitigating circumstances, 117. 

several causes of action or defence, how to be stated in, 121. 
• omitting to number the folios of, 288. 

See Anewer, Complaint t Demurrer, Verification, 
POSSESSION o/pereonal property— 

action for, when it may be maintained, 135. 
complaint for, 135. 
PROCEEDING. See Ordinary proceeding. 
PROCESS of the court, a summons it, 54. 

PRODUCTION of books, papers, and documents, law and practice as to applica- 
tion for, 254. 
See Diecovery. 
PROMISSORY NOTE, is it as against the endorser an instrument for the pay- 
ment of money only? 108. 
complaint on, 70, 108. 
answer to complaint on, 84, 145. 
PROVISIONAL REMEDIES, section 414 does not apply to, 273. 
PUBLICATION, time to answer after order for, 57, 71. 

order for, when it will not be set aside, 57. 
order, in what oases granted, 57. 
PUBLIC OFFICERS, commissioners to lay out publio roads are, 52. 

may confess judgment in their official capacity, 241. 



Q. 

QUO-WARRANTO, proceedings upon, 274. 
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RECEIVER in proceedings supplementary to execution, 193, 194. 

reference for appointment of, 293. 
REDUNDANT. See Irrelevant 
REFEREE, power of, to recover his fees, 163. 
who to take up report of, 163. 

may rehear cause, if report set aside and new trial ordered, 163. 
cannot strike ont complaint, 164 
cannot punish for contempt, 164. 
when reference to will be ordered, 164. 
notice of hearing before, 284. 
proceedings before, 166. 
report of, 166. 
review of report of, 167. 
how to proceed when report sent back, 167. 
fees of, 169. 

examination before, in proceedings supplementary to exeontion, 190 
194. 
REFERENCE, when ordered, 164 
how ordered, 164. 
consent to, 165. 

proceedings after order for, 165. 
proceedings on, 166. 

in proceedings supplementary to execution, 190. 
costs oo, 210. 
to settle issues, 291. 
for appointment of receiver, 293. 
REPLY, when may be made, 93. 

when it may be struck out as redundant, 106. 
REPORT of referee— 

who is to take up, 163. 
when the ooort will review it, 167. 
how set aside, 167. 

proceedings on, when sent back to referee, 167. 
now reviewed, 168. 
entry of judgment on, 168. 
review of judgment on, 168. 
stay of proceedings on judgment on, 169. 
interest on, 216. 
RESTITUTION on reversal of judgment, 142. 
REVIVOR of action, order for, how obtained, 50, 51. 
RIGHT OF ACTION, when it may be transferred, 40. 

to whom it may be transferred, 41. 
RULES under former practice, when to govern, 277. 
of court, purposes of, 279. 
of court of appeals, 279. 
of the supreme court, 283. 
of the superior court, 303. 
of the N. Y. common pleas, 305. 
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S. 

SECURITY FOR COSTS, when it will be ordered, 222. 

on appeal, 225. 
SEQUESTRATION, no order for, is necessary sinoe the oode, 192. 
SETTLEMENT of tieuee, notice of motion for, 291. 
order of reference for, 291. 
SERVICE of wmmons by publication (see Publication). 
bow proved, 61, 273, 274. 
of papery by mail, 273. 
of notice of appeal, 273. 
SET-OFF, law of, changed, 87. 

See Counter-claim. 
SEVERAL DEFENCES, when allowed, 88. 

how to be stated, 88, 89T 
See Defence. 
SEVERAL DEFENDANTS. See Defendant: 
SEVERAL JUDGMENT, what is it? 174. 
SHAM ANSWER, what is, 90, 91. 
SLANDER See Libel y Mitigating Circumttancee. 

SPECIAL CIRCUIT CALENDAR, what causes may be placed on, 153, 294. 
SPECIAL PROCEEDING, costs on appeal from, 223. 
STAY OF PROCEEDINGS by appeal from order, 148,233. 

on appeal from judgment on report of referees, 

169 268. 
on appeal, 229, 230,231. 
power of county judge as to, 268. 
power of judge at chambers to, 269. 
order for, improperly granted, cannot be treated as 
a nullity, 270. 
SUBMISSION of controversy, 240. 
SUBSEQUENT PLEADING, what ia, 95. 
SUMMARY PROCEEDINGS, to recover the possession of lands, exempted 

from operation of code, 277. 
SUMMONS, is the process of the court, 54. 

may be set aside for misnomer of defendants in, 54. 
form of, 55. 

service of, by publication (see Publication). 
proof of service of, 61, 273, 274. 
notice of motion is, 272. 
in justices* courts, 30. 
SUNDAY, when not the last day, cannot be excluded in computing time, 272. 
SUPERIOR COURT of the City of New Yor*— 

section 28 of the code to apply to, 21. 
transfer of causes from supreme court to, 22. 
not bound by decisions of supreme court, 22. 
jurisdiction of, against foreign corporations, 23. 
rale 40 of supreme court rules applies to, 287. 

rules of, 303. 

SUPPLEMENTAL ANSWER a substitute for a plea puis darrien continuance, 

130. 
SUPPLEMENTARY PROCEEDINGS, a substitute for a creditor's bill, 189. 

* service of order for examination in, 189. 
order in, 190. 
examination in, before a referee, 190, 

194. 
who may be examined In, 190. 
what effects can be reached by, 191. 
order forbidding transfer of property, 
192. 
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SUPPLEMENTARY PROCEEDINGS— continued. 

property in hands of third persons, 199. 
receiver, 193. 
SUPREME COURT, power of, over chancery suits pending when the cede took 
effect, 20. 
additional sittings of, 21. 
transfer of causes from county court to, 22. 
transfer of causes from, to the superior court, 22. 
decisions of, not binding on the superior court, 22. 
rules of, 297. 
SURROGATE, designation of, 21. 

application to, to be founded on petition, 287. 

appeals from decrees of, to be heard at general term, 293. 



TEAM, what is a, 185. 

TENDER, answer setting up a, what to contain, 84. 

ineffectual as a bar to plaintiff's recovery, unless it be both of principal 
and interest, 254 
See Offer. 
THING IN ACTION, transfer of, its effect, 39. 

what may be assigned, 40. 
may attorney, &c, buy, 41. 
transfer of, by married woman, 47. 
rent not due is not, 266. 
examination "of assignor of, 264. 
TIME, where service by mail, 273. 
how computed, 272. 
to appeal, cannot be extended, 271. 

to answer, obtaining extension of, is a waiver of objections to complaint, 287. 
TITLE, when it comes in question, 31. 

proceedings after defence of, in justice's court, 32. 
costs, where it comes in question, 198. 
TRIAL, application to amend on, 124. 

application for judgment under section 247 is not ? 143, 151. 

the like, section 246? 151. 

proceeding to, pending appeal from order striking out part of answer, 148. 

dismissing complaint at, 154. 

proceeding with, waives objection to the manner of empannelling the 

jury, 154. 
negleot to famish papers on, 284. 

by jury, when it oannot be demanded as a right, 151, 154. 
review of, how obtained, 158, 161. 
by ike court — 

when decision to be given, 159, 160. 
decision on, bow to be given, 160, 161. 
appeal from, 161. 
by referee* — 

when ordered, 164. 
bow ordered, 164 
how conducted, 166. 
fee, when clerk not entitled to, 218. 
where there are issues of law and fact, 295. 
See New trial, Place of trial. 
TRUSTEE, when a person stands in relation of, 39. 



! 

j 

| 328 DJDKX. [The reference ie to the page. 

\ 
i 

; u. 

UNCERTAIN. 8m Indefinite and uncertain. 

UNDERTAKING, consideration for making, need not to be stated, 33. 

undertaking under section 56, failure to comply with, 32. 
filing nunc pro tunc, 136. 
UNKNOWN OWNERS, obtaining moneys paid to the account of, 301. 

money paid into court for the use of, how obtained, 
301. 
USURY, defenoe of, how pleaded, 124 

amendment for purpose of setting up the defence of, not allowed, 128. 



V. 

VARIANCE, in justices' courts, 33. 

between pleading and proof, 124. 
definition of, 125. 
VERDICT, amendment of, 128, 155. 

VERIFICATION of answer where the several parties to a bill or note are sned 
in one action, 50. 
form of, 96. 

when attorney may make, 97. 
effect of omitting, 98. 
when it may be omitted, 99. 
effect of, as evidence, 102. 
what it implies, 70. 
VOLUNTARY APPEARANCE, when allowed, 61, 62. 



w. 

WAIVER, of matter in abatement, 33. 

of objection that action brought by married woman without a next 

friend, 47. 
by public officers of right to have it proved on the trial that act com- 
plained of was done within the county of trial, 52. 
of objection by obtaining time to answer, 71, 287. 
of demurrer, 75. 
of defects in complaint, 75, 287. 
of objection to empannelling of jury, 154. 
WIFE. See Married woman. 

WITNESS, husband may be, in action commenced in his wife's name, if cause 
of action subsequently transferred by her, 47. 
discharging one of several defendants to make him a witness, 155. 
examination of party to action as, 260. 
agent may be, agaiuat his principal, 261. 
widow of intestate may be, in action for the benefit of said intestate's 

estate, 262. 
co-executors cannot be, for each other, 262. 
directors and stockholders of a bank may be, for the bank, 262. 
assignor of cause of action may be, 264. 
examination of, on commission, 266. 
• c de bene esse, 267. 

" on interrogatories by consent, 267. 

on a motion, examination of, 267. 
WRIT OF NE EXEAT may be issued, and by whom, 130, 131. 
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